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CURRENT TOPICS. 


One of our subscribers has written to us 
for a brief of the authorities upon the ques- 
tion of the extent of the executive discretion 
in the delivery or refusal to deliver of an ac- 
cused upon the requisition of the governor of 
another State. The subject is of sufficient 
importance to justify mention in this place. 
The language of the Constitution is that the 
accused ‘‘be delivered up, to be removed to 
the State having jurisdiction of the crime,”’ 
but the authority by which this shall be done 
is not designated. The act of Congress says: 
‘‘It shall be the duty of the executive au- 
thority’? to cause the arrest and make the 
delivery. But, in the language of the Su- 
preme Court of the United States, ‘‘the act 
does not provide any means tu compel the 
execution of this duty, nor inflict any pun- 
ishment for neglect or refusal on the part of 
‘the executive of the State; nor is there any 
‘clause or provision in the Constitution which 
arms the Government of the United States 
with this power.’’ Kentucky v. Dennison, 
24 How. 66. See, also, Prigg v. Pennsyl- 
vania, 16 Pet. 539. Says Spear, in his in- 
(teresting work on Extradition, of these two 
eases: ‘*The result * * * * is that the 
lav of Congress, imposing upon the execu- 
tive of a State the duty of causing fugi- 
tive criminals to be arrested and delivered to 
the executive of another State or Territory, is 
simply declaratory, and does not admit of 
any coercive enforcement by the general 
government. The executive may, in his dis- 
cretion, decline to make the delivery; and if 
he does, it is not in the power of the general 
‘government to compel his performance of the 
duty. The law is really no law at all in the 
compulsery sense.’’ Of course, there may 
be State statutes enforcing this duty; and as 
the executive discretion is entirely unlimited 
by Federal law, it may easily become an im- 
portant question as to what limits are put 
upon it by the State law. In Missouri, the 


law provides for an examination before a mag- 
istrate, and that ‘‘if, in the opinion of the 
governor, the examination contains sufficient 
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evidence to warrant the finding of an indict- 
ment, he shall forthwith notify the ex- 
ecutive of the State or Territory, in 
which the crime is alleged to have been com- 
mitted, of the proceedings against the person 
arrested, and that he will be delivered on de- 
mand, without requiring a copy of the indict- 
ment to accompany the demand.’’ This 
language would seem to be mandatory, and 
leave nothing to be determined by executive 
discretion save the judicial question whether 
there is ‘‘sufficient evidence to warrant the 
finding of an indictment.”’ 

The Supreme Court of the United States, 
however, have held that the ‘‘duty of surren- 
der is not absolute and unqualified.’’ Taylor 
v. Taintor, 16 Wall. 366. Whether or not 
the surrender ought to be made, depends 


sometimes upon the circumstances of the 
case.- It is for the executive to ad- 
vise himself of the existence of the cir- 


cumstances rendering it advisable to refuse 
to deliver and act accordingly, although the 
papers and evidence may be regular, and in 
proper form of law. It was upon this princi- 
ple that Governor Rice, of Massachusetts, 
acted in refusing the requisition of Governor 
Hampton, of South Carolina, for Kimpton, 
in 1878. See further upon this subject, 
Spear on Extradition, 324 et seq. 








EXEMPLARY DAMAGES. 


I 


Damages beyond the measure of compen- 
sation are awarded in cases where ‘‘fraud, 
malice, gross negligence or oppression super- 
vene.’’! It is not our object in this article to 
enter into the discussion of the nature of 
damages, or to inquire whether or not all 
damages ought, on principle, to be purely 
compensatory. The discussion of this sub- 
ject has been persistent and prolonged. Mr. 
Sedgwick is the most distinguished writer 
who maintains that damages may be awarded 
for purposes of example and punishment; 
Mr. Greenleaf, on the contrary, with a re- 
speztable following thinks that there is no 
warrant in the law, either upon principle or 
authority, to award to any plaintiff damages, 


1 Sedgk. Dam. 53. 
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in excess of compensation for the injuries set 
forth in his complaint, and sustained by his 
testimony. As Sir Lucius O’Trigger might 
say: ‘‘It isa very pretty quarrel as it stands’’ 
—and we do not intend to meddle with it. 
We are warned by the example of Mr. Justice 
Foster, of New Hampshire, who, after an ex- 
haustive discussion of this subject in Fay v. 
Parker,? says: ‘‘We may venture no further 
in this direction. It were better if we had 
recognized the ‘characters in color dim’ in- 
scribed upon the portal of our entrance.’’ 
The learned judge likens the controversy 
to that very undesirable place, at the entrance 
of which all hope must be left behind; but 
as the similitude is couched in the ‘‘choice 
Italian’’ of Dante, it is less shocking to the 
sensibilities than if bluntly expressed in the 
vernacular. 

To a great extent, the discussion has been 
prolonged and intensified by misunderstand- 
ing and misuse of words and technical terms, 
and illustrates the importance of distinct and 
accepted definitions in all controversy. The 
views of Mr. Sedgwick have, however, been 
adopted in most of the States, and therefore, 
accepting as the law, the doctrine, that such 
damages beyond compensation are allowable, 
we will investigate the various circumstances 
and conditions under which they can be 
awarded. Such damages are denominated in- 
differently, vindictive, exemplary and puni 
tive, and each word expresses one of the ob- 
jects which they are intended to effect; vin- 
dictive, they minister to the revenge of the 
plaintiff, avenge him on his adversary; ex- 
emplary, they are a warning to all others in 
like case offending; punitive, they are de- 
signed to punish the evil-doer. Of course, 
they include and exceed the most liberal es- 
timate of compensatory damages, as other- 
wise they would be compensatory, and only 
indirectly, if at all, vindictive, exemplary, or 
punitive. There is however not a little confu- 
sion of language in the books on this subject ; 
for all damages in excess of the strict, gross 
material loss in actual pecuniary value,suffered 
by the plaintiff, are often denominated ex- 
emplary, when in point of fact they are 
merely, and sometimes barely, compensation. 

Exemplary damages are awarded only in 
actions arising ex delicto, except in the single 


2 53 N. H. 342, 3%. 








case of suits to recover damages for breach 
of marriage promise. There are some loose 
dicta, as well as several old cases indicating 
that under extreme circumstances, damages 
of this character may be awarded in other ac- 
tions arising ex eontraetu®; but the better 
opinion is that, with the exception above noted, 
exemplary damages can only be given in 
cases where the cause of action arises ex 
delicto. 

The subject divides itself into injuries af- 
fecting the plaintiff, in his domestic relations ; 
in his person ; in his reputation; in his estate ; 
and in his personal liberty. We propose to 
consider how far infringements of his rights 
in each of these relations are visited by the 
law with exemplary damages. First, then, 
in breach of marriage promise it is well set- 
tled, that from the nature of the case the 
measure of damage is a question of discre- 
tion for the jury in each particular instance.* 
It must not, however, be inferred that be- 
cause the law fails to limit the powers of the 
jury in such cases, the damages they 
award are necessarily punitive; on the con- 
trary, a jury, by a very thorough exercise of 
the ample powers with which in this class of 
cases they are clothed, may fail to exceed the 
boundaries of compensation. In proper cases 
they can, and do award exemplary damages 
to an extent that is practically without limit. 
Courts will rarely, or never, set aside their 
verdicts for excessive damages, nor indeed 
for any other reason, unless they are influ- 
enced by prejudice, passion or corruption. 
In Goodall y. Thurman,® the court says: ‘‘We 
dv not feel authorized to grant a new trial in 
this case upon the single ground of exces- 
sive damages, although we consider the 
amount entirely disproportionate to the 
case made out in the proof.’’ In this 
case and in that of Collins v. Mack,® which 
follows and approves it, seduction was super- 
added to the breach of promise of marriage ; 
and in neither case, except for the déetum of 


8 Rose vy. Beatie, 2 Nott & McC. 588; Nurse v. 
Barns, Th. Raymd. 77. 

4 Southard v. Rexford, 6 Cow. 254: Smith v. Wood- 
fine, 1C. B. (N. S.) 660; Berry v. Da Costa, 12 Jurist 
(N. S.) 588; Coryell v. Colbaugh, Coxe, (N. J.) 77; 
Dinslow v. Van Horn, 16 Ia. 476; Tobin v. Shaw, 45 
Me. 331; Wells v. Padgett, 8 Barb. 323; Thorn v. 
Knapp, 42 N. Y. 474; Wilbur v. Johnson, 58 Mo. 600; 
Collins v. Mack, 31 Ark. 684. 

§ 1 Head (Tenn.), 209. 

6 31 Ark. 684. 
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the court above quoted, would it be pessible 
to say from the report whether the damages 
awarded were exemplary, or compensatory, or 
less. 

Evidence of seduetion is always admissible 
in aggravation of damages ina suit for a 
breach of marriage promise,’ and the fact 
that the plaintiff’s parent has an action for 
damages for the seduction can make no dif- 
ference ‘‘as to the amount of compensation to 
which the sufferer is entitled.’’"* The length 
of time thata marriage engagement has sub- 
sisted is also an element for the consideration 
of the jury in estimating damages, and the 
manner in which the ergagement was broken 
off, and the pecuniary means and abilities of 
both parties are also to be taken into the ac- 
count.® It is also legitimate matter of aggra- 
vation of damages, that defendant upon the 
trial, or before, had made slanderous charges 
against the plaintiff..° In Davis v. Slagle," 
defendant in his answer stated that plaintiff's 
character for virtue was bad, and as he failed 
to substantiate the charge, and plaintiff suc- 
cessfully repelled the allegations to her dis- 
credit, the court held that the jury were prop- 
erly instructed to take into consideration, in 
estimating the damages, the (attempted) in- 
jury to the plaintiff’s character, because ‘a 
nominal verdict would have endorsed the 
slander and ruined her reputation.’’ 

All these and the like matters it is the duty 
of the jury to take into consideration, and 
whatsoever portions of the damages, which 
they award, are based upon them, constitute 
compensatory, and not vindictive or exem- 
plary or punitive damages. The seduction is a 
positive and exceedingly grave injury; the 
slanderous charges,as in Davis v. Slagle, pro- 
duce the most poignant suffering ; the loss of 
time, the wasting away of plaintiff's youth 
and bloom, the hope deferred, are all serious 
and palpable wrongs, and for them she is en- 
titled to compensation. It is, therefore, in- 
correct to say, as some text-writers and some 
judges do, that these and the like matters of 
aggravation justify exemplary damages. On 


7 Conn y. Wilson, 2 Tenn. 234, 

8 Goodall v. Thurman, (supra). 

9 Grant v. Wiley, 101 Mass. 356. 

10 Thorn v. Knapp, 42 N. Y. 474; Denslow v. Van 
Horn, (supra); Southard v. Rexford,6 Cow. 254; 
Burnett vy. Simpkins, 24 Ill. 264; Kniffen v. McCon, 
nell, 30 N. Y. 285. : 

U 27 Mo. 600. 





the contrary, they demand compensation and 
justify compensatory damages. If they are to 
be considered at all, and anything is to be 
awarded to the plaintiff on their account, it is 
because she ought to have it,and whatever she 
ought to have, constitutes compensatory, and 
not exemplary, damages. When, however, the 
jury have ascertained and settled in their owm 
minds the amount to which the plaintiff is 
entitled ss compensation, whatever they add 
to it on account of the heinousness of de- 
fendant’s conduct, constitutes the exemplary 
and punitive portion of the verdict, de- 
signed as a gratification to the sufferer, as a 
punishment to tue offender, and as a warning 
to all others. This, it is submitted, is the 
true rule, and is justified by the language of 
the Supreme Court of the United States in 
Philadelphia, ete R. Co. v. Quigley. Mr. 
Justice Campbell says, speaking of exem- 
plary damages: *‘Wherever the injury com- 
plained of has been inflicted maliciously or 
wantonly, * * * * the jury are not 
limited to the ascertainment of a simple com- 
pensation for the wrong committed against 
’ The word ‘‘limited’’ 
implies that the jury shall go to the limit of 
compensation, and the court declares that 
they may. go further. It is, therefore, inac- 
curate and likely to mislead to say, in the 
language of an eminent text-writer, that 
where ‘‘fraud, malice, gross negligence or 
oppressionintervenes, * * * * thelaw, 
instead of adhering to the system, or even 
the language of compensation, adopts a 
wholly different rule.’’ On the contrary, the 
law follows the rule of compensation as far 
as it goes, and then goes fu:ther—for vin- 
dication, for example, for punishment. 

The language generally used in this con- 
nection is permissive, but there is good au- 
thority for the opinion that where the injury 
is wanton and malicious, the word ‘‘may,’’ as 
applied to the rendition of a verdict for ex- 
emplary damages, should be construed 
‘‘must.’’ In Hooker v. Newton, it was held 
upon appeal that the trial court had properly 
instructed the jury that if they find certain 
facts (which justify exemplary damages), 


the aggrieved person.’ 


1221 How 202. See, also. Voltz v. Blackmar, 64 N- 
Y. 440; Hoadly v. Watson, 45 Vt. 289; McWilliams v. 
Bragg. 3 Wts. 424; Day v. Woodworth, 13 How. (U- 
S.) 371. 

13 1] Sedgwick’s Meas. Dam.. 53. 

14 24 Wis. 292; 3 Grant’s Cases, 406. 





532 


THE CENTRAL LAW JOURNAL. 








they ‘‘ought’’ to give such damages. In 
Hodgson y. Millward, the court said that 
if the injury was wanton and malicious, the 
plaintiff was ‘‘entitled’’ to exemplary dam- 
ages, and similar language is used in several 
other cases. 15 

Exemplary damages are generally allowed 
in actions for seduction; for in that, as in 
most other cases affecting character, the de- 
fendant’s conduct implies so much moral tur- 
pitude, that juries generally mark their de- 
testation of it by awarding heavy damages. 
To maintain an action for this cause, it is 
necessary that the plaintiff be not the person 
directly injured,'°“—for that party can not sue 


on this account except in some States by | 


special statute—but her parent, or a person 
standing in loco parentis.1’ The relation of 


master and servant, too, must exist, '* though | 
it is not essential that proof should be made | 
of an actual contract, or indeed of any thing | 
more than very slight acts of obedience and | 


service,’ and itis not necessary that the 
party injured be a minor. If she is over 
twenty-one years of age, the action will still 
lie, if the slight tie of service exists between 
her and the plaintiff.22 When such circum- 
stances exist as authorize the action to be 
brought, the damages may well be exemplary ; 
for the action is intended to redress a moral 
outrage and punish libertinism, under the 
form of aremedy for the loss of manual ser- 
vices. If the relation of parent and child, 
or other similar tie, actually exists between 
the party injured and the plaintiff, exemplary 
damages may very properly be given to 


avenge the plaintiff and punish the defendant; | 
but if the plaintiff be a mere literal master, | 


without the capacity to be injured beyond the 
pecuniary worth of the services lost, his dam- 
ages should be limited to the value of those 
services.*! 


15 Burket v. Lanata, 15 La. An. 337; Platt v. Brown, 
30 ‘Conn. 336; Goodall vy. Thurman, 1 Head (Tenn.), 
209. 

16 Paul v. Frazier, 3 Mass. 71. 

17 Ball v. Bruce, 21 Ill. 161; Moran v. Davis, 4 Cow. 
412; Heinrich v. Kerchman, 35 Mo. 378. 

18 Roberts v. Connelly, 14 Ala. 235; Kelly v. Don- 
nelly, 5 Md. 211; McDaniel v. Edwards, 7 Ired. 408; 
Badgeley v. Decker, 44 Barb. 577. 

_ 9 Briggs v. Evans, 5 Ired. N. C. 16. 

20 Boyd v. Byrd, 8 Blackf. 113; Boltén v. Miller, 
6 Ind. 262; Lipe v. Eisenlerd, 82 N. Y. 229; Inger- 
aoll v. Jones, 5 Barb. 661. 

al Lipe v. Eisenlerd, 32 N. Y. 229. 











What has been said on the subject of se- 
duction is, mututis mutandis, equally ap- 
plicable to actions for criminal conversation. 
It is indispensible, however, to a recovery 
that plaintiff shall prove a marriage, in fact, 
with the woman whose seduction he declares 
to have been an injury to him. It is not suf- 
ficient, in such case, to prove the marriage by 
evidence of reputation, or by the declarations 
or confessions of the persons passing as man 
and wife,** as a marriage may be proved for 
many other purposes. 

The abduction of the infant children of the 
plaintiff constitutes another ground for ex- 
emplary damages, growing out of the do- 
mestic relations. In Magee v. Holland,” 
which was a suit by a father to recover dam- 
ages for the abduction of his three small 
children by defendant, at the instance of the 
mother, it was held, that although it was 
necessary to show some loss of service, proof 
of slight service would suffice to enable the 
father to maintain the action, and then if the 
circumstances of the case justified it, that it 
was competent for the jury to award ex- 
emplary damages. 

Whether such damages can be awarded to 
a parent for maltreatment of his infant chil- 
dren, is a question upon which there is some 
contrariety in the cases. In Hall v. Hol- 
lander,** an action for an injury to a child of 
such tender years as to be incapable of ren- 
dering any service, it was held that an action 
would not lie at all at the suit of the father, 
because service w:s the gist of the action. 
When, however, the service is duly alleged 
and proved, the action will lie; but the better 
opinion is, that in such case the parent’s 
damages must be restricted to the actual loss 
of service and expense consequent upon the 
wrong, because the child is entitled to an ac- 
tion for the injury, in which, if the proof 
justifies it, it is competent for the jury to 
award exemplary damages.*° In Klingman 
v. Holmes,”° which was an action for a very 


23 Kibby v. Rucker, 1 A. K. Marsh. 391. 

2327 N.J. (3 Dutcher), 86. 

244 Barn, & Cress. 660. 

25 Cowden v. Wright, 24 Wend. 429; Edmondson v. 
Machell, 2T. R.4; Whitney v. Hitchcock, 4 Denio, 
461; Packv. Mayor, etc., 3 Coms. (N. Y) 489; Casta- 
nos V. Ritter, 3 Duer, 370; Gilligan v. N. Y. etc. R. 
Co.,1E. D. Smith, 453; Oakland R. Co. v. Fielding, 
48 Fa. 320. 

26 54 Mo. 304. 











XUM 





THE CENTRAL LAW JOURNAL. 


533 








aggravated assault and battery committed 
upon the son of the plaintiff, the court held 
that it was ‘‘competent for the jury to look to 
all the circumstances attending the battery, 
and award such damages as they might deem 
ample and reasonable to compensate the 
plaintiff, and also to vindicate his rights and 
The last 
cluuse of this dictum is in direct opposition 
to the current of authority on the subject, 
and is not sustained by either of the two cases?’ 
cited by the learned judge, both of which 
merely tend to establish the fact that actions 
may be sustained for injuries to the child of 
a plaintiff, but give no intimation of vin- 
dictive or exemplary damages recoverable by 
him. Both of these cases controvert the 
doctrine of Hall vy. Hollander—the first upon 
the ground that, as the father is bound by 
law to support and care for his child, if 
by the wrong of another. he is sub- 
jected to unusual trouble and expense 
for medical services, etc., he is en- 
titled to an action against person 


prevent similar abuses in future.’’ 


such 
for indemnity ; the second for the same rea- 
.sons, and ‘‘perhaps, also, for the deprivation 
of its society.’’ As in any case the child, 


however young, has a clear, indisputable right | 


of action in hig own name on account of any 
such injuries, and in all suitable cases a very 
fair chance to obtain, not only full compensa- 


tion, but exemplary damages besides, it is | 


only right and reasonable that the parent’s re- 


. } 
dress should be confined to compensat:on for 


the actual, pecuniary loss which he has sus- 
tained. 

Injuries to the person for which damages 
are recoverable are either intentional or the 
result of negligence. Malice is, of course, 
present whenever the action complained of is 
both illegal and wilful, and wherever malice 
ex sts on the part of the aggressor, exempla- 
ry iamages will probably be awarded by the 
jury, dependent, of course, upon the circum- 
stances of the case as shown in the evidence. 
If it appears that the malice was mutual ; that 
defendant acted under a sense of great provo- 
cation, damages will be reduced to the stan- 
dard of compensation,”* and eyen, it is said in 
Mosely v. Dunbar,*” to merely a nominal 


27 Dennis v. Clark, 2 Cush. 347; 
7 Ala. 169. 

28 Birchard y. Booth, 4 Wis. 67. 

29 24 Wis. 183. 


Durden y. Barnett, 








amount. In Robinson v. Rupert,®° the court 
says that, ‘‘where there is a reasonable ex- 
cuse for the defendant, arising from the prov- 
ocation of the plaintiff, but not sufficient en- 
tirely to justify the act done, there can be no 
exemplary damages, and the circumstances 
in mitigation must be applied to the actual 
damages. * * * The rule ought to be, 
and is,practically, mutual. Malice and provo- 
cation jn the defendant are punished by inflict- 
ing damages exceeding the measure of com- 
pensation, and in the plaintiff, by giving him 
less than that measure.’’ It is necessary, 
however, that the acts relied upon to reduce 
the damages to the compensatory standard, 
or below it, must be so closely connected 
with the assault as to form part of the trans- 
action ;?! for to make the defense effectual in 
mitigation, it should appear that the injury 
was perpetrated under the influence of the 
feelings excited by the provocation. Words 


will not justify an assault, but may he proved 
in mitigation of damages ;** but if spoken ata 
former period by the plaintiff, and repeated 
by another person to defendant, they are not 
available** as a provocation authorizing a 


mitigation of damages; noris any provoca- 
tion at another time and unconnected with 
the injury which is the cause of action.** The 
law makes allowance only for what is done in 
the heat of passion, caused by the improper 
conduct of the other party, 

The fact that the defendant, in a civil ac- 
tion for an injury caused by personal violence, 
has been punished, or is liable to be punished 
criminally for the same act, cannot avail him 
in mitigation of damages. The private 
wrong is wholly independent of the public 
offense, and wice versa. This principle has 
been established by numerous decisions in 
many States. In Wiley v. Keokuk,® which 
was an action for damages for assault and 
battery and false imprisonment, the court, 
after recognizing the doctrine that exemplary 
damages can be awarded, goes on to say: ‘It 
is claimed, however, in this case that the ac- 


30 23 Pa. 523. 

3l Gaither v. Blowers, 11 Md. 536. 

32 Keyes v. Devlin, 3 E. D. Smith, 518. 

33 Jarvis v. Manlove, 5 Harring. 452. . 

34 Sheffel v. Van Deusen,15 Gray, 485; Ireland v. El- 
liott, 5 Ia. 478; Martin v. Minor, 50 Miss. 42; Byers v. 
Horner, 47 Md. 23; Collins v. Todd, 17 Mo. 5387; 


“Tyson v. Booth, 100 Mass. 258. 


35 6 Kans. 94. 
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tion being for assaulc and battery, which is 
punishable by criminal proceedings, if exem- 
plary damages are allowed, then the wrong- 
doer 1s liable to be punished twice.’’ To this 
claim the court answers: 
of authority is against such a modification of 
the doctrine. In Massachusetts, Indiana and 
North Carolina, such limitation has been en- 
grafted upon the doctrine of exemplary dam- 
ages; but in most of the States it has been 
rejected, and we think rightfully.’’ In Cook 
vy. Ellis,** an action for assault and battery, 
the court held that although the defendant 
had been convicted, and actually paid a fine 
of $250 for the assault, the jury might never- 
theless give exemplary damages, if they 
thought such damages were justified by the 
evidence. They were instructed, however, 
that the fine and payment were proper to be 
considered in fixing the amount of their ver- 
dict. In Guengerich v. Smith,®’ an action for 


‘*The great weight | 





assault and battery, the court re-affirmed the | 
doctrine established in the case of Hendrick- | 


son v. Kingsbury,®* that punitive damages 
may be given for an injury which is criminally 
punishable, and in no degree does the awarding 
them conflict with the constitutional or com- 
mon-law prohibition against inflicting two pun- 
ishments for the same offense. In Roberts v. 
Mason,’ the same doctrine was held in Ohio, 
as it has been in many other States.” 

In Massachusetts it was held, in Austin v. 
Wilson, #4 that exemplary damages, if they 
could be awarded at all, certainly could not 
in cases in which the defendant was liable to 
a criminal prosecution; and in Indiana the 
same doctrine has been held in Taber v. Hut- 

on,4? Butler v. Mercer,*® and Nossamer v. 
Kickert.** In North Carolina the doctrine is, 
that where the defendant in a civil action has 
been convicted and punished criminally for 
the same act, it fs competent for him to make 
proof of that fact and its details, and that 


% 6 Hill, 466. 

37 36 Towa, 587. 

88 21 Towa, 379. 

8910 Ohio (N. S.), 277. 

40 Cole v. Tucker, 6 Tex. 266; Corwin v, Walton, 
18 Mo. 71; -Wilson v. Middleton, 2 Cal. 54; Edwards 
v. Leavitt, 46 Vt. 126; Johnson v. Smith, 64 Me. 553; 
Klopfer v. Bromure, 26 Wis. 372; Garland v. Whole- 
ham, 26 Ia. 185, 

41 4Cush. 2738. 

425 Ind. 322. 

43 14 Ind. 479. 

4 18 Ind. 350. 





the jury should take into consideration such 
punishment in awarding exemplary damages 
in the civil suit.* 

From all these considerations, it is abun- 
dantly manifest that wherever the plaintiff 
has suffered an injury to his person wilfully 
and maliciously inflicted, he can recover from 
his assailant exemplary damages, unless by 
his own conduct he has furnished his adver- 
sary with such matter in mitigation as will 
reduce them to the standard of compensation, 
or below it. 

How far such damages will be given, where 
the injury to the person does not proceed 
from malice but from negligence, will be con- 
sidered in a future paper, together with the 
subject of exemplary damages for injuries to 
the estate. reputation or liberty of the plain- 
tiff. Wm. L. Mcrrree, Sr. 


REMOTENESS OF CONSEQUENTIAL DAM- 
AGE. 

Perhaps the best executed portion of Mayne on 
Damages, 3rd ed., is that relating to the inquiry, 
what grounds of damage will in no case be ad- 
missible. The discussion of principle is all that 
could be desired, and the collation of cases is un- 
surpassed by any text writer whom we have con- 
sulted. Yet, there are some additional authorities 
that might have been cited with advantage, among 
which it is only necessary to mention, for our 
present purpose, Williams v. Raggett, (37 L. T. 
N.S. 96) and Collier and wife v. D. W. & W. Ry. 
Co. (8 Ir. L. T. Rep. 24, Ir. R. 8 C. 1.21); while 
there have been some subsequent decisions on 
the subject, the most recent of which we propose 
to examine. As accurately stated by Mr. Mayne, 
the first, and in fact the only inquiry, in all these 
cases is, whether the damage complained of is 
the natural and reasonable result of the defend- 
ant’s act; and it will assume this character, if it 
can be shown to be such a consequence as, in the 
ordinary course of things, would flow from the 
act; or, in cases of contract, if it appears to have 
been contemplated by beth parties (citing Hadley 
v. Baxendale, 9 Ex. 341, 23 L. J. Ex. 179). But 
simple and intelligible as is the rule, difficult in- 
deed is its application under particular condi- 
tions; while, as observed by Pollock, C. B., in 
Hamlin v. G. N. Ry. Co. (1 H. & N. 408), “each 
ease of this- description must be de*ided with 
reference to the circumstances peculiar to each.’ 

In William v. Raggett, (ub? supra), the defend- 
ant had trespassed on the plaintiff’s coal mine 
and worked part of the coal, in doing which he 





a Smithwick v. Ward, 7 Jones (N. €.),64; Johnson 
v. Crawford, Phillips, (N.C.) 342. 
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had left large pillars of coal standing; and the 
result of taking away the’coal that surrounded 
those pillars was to draw away the water from 
the coal of which they were formed, so as to 
render it practically worthless. ‘+I have had cen- 
siderable doubt whether I am at liberty to give 
damages with respect to the coal so left in an in- 
jured state,” said Fry, J.; **but, upon the whole, 
Iam of opinion that 1 am so at liberty, and upon 
this ground, that the defendant has here caused 
a physical change, which, taken in connection 
with other changes made by him, renders the 
property of the plaintiff less valuable than it 
would otherwise have been. Damage of this kind 
I do not consiver too remote.’? Here the injury 
was the immediate and necessary effect of ‘the 
defendant’s act; and so it would seem to be, ifa 
husband were deprived of his wife’s service and 
society, by reason of her having been detained all 
night at a railway station, in consequence of the 
defendant’s breach of contract to carry her asa 
passenger, though Mr. Collier failed to recover 
under such circumstances, because he nad been 
himself absent from home on the occasion: Col- 
lier and wife v. D. W. & W. Ry. Co. (ubi supra). 
It was fortunate that Mrs. Collier contracted no 
illness on this occasion, and ‘‘sustained no per- 
sonal injury beyond the fact,’’ as the reporter puts 
it, ‘* that she had to lie in bed for a timein con- 
sequence of having sat so long upon a hard seat. 
No medical advice was applied for.”” But had 
she caught cold, the court would, doubtless, have 
cruelly remarked: ‘-Here it can not be said the 
catching cold by the plaintiff’s wife is the immedi- 
ate and necessary effect of the breach of contract,or 
was one which could fairly be said to have been in 
the contemplation of the parties. Itis an effect of 
the breach of contract in a certain sense, but re- 
moved one stage; it is not the primary, but the 
secondary consequence of it.”’ So said Cockburn, 
C.J., in Hobbs v. L. & 8S. W. Ry. Co. (L. R. 10 Q. 
B. 111), which is thus referred to by Mr. R. Vashon 
Rogers, in his unique little book on *‘The Law of 
the Road :’°°—**One Hobbs, and Betsy his wife, with 
two juveniles, once took a mid-night train home- 
ward bound; they were landed, however,at another 
village. some miles off from the house; it was so 
late that they couid neither get a conveyance nor 
yet an accommodation at an inn,and so had to walk 
home through a drizzling rain. Betsy took cold, 
and was laid up for some time, and the jury gave 
a verdict of £28 in their favor—£8 for personal in- 
convenience, the balance for the wife's illness and 
its consequences. The court considered that 
Hobbs was entitled to the £8, but not to the rest. 
the sickness being too remote a consequence of 
the breach of contract. This was in England; but 
in Mississippi, where a man, subject to rheuma- 
tism, got carried past his station, and had to walk 
back in the rain, whereupon his old enemy at- 
tacked him, it was decided that he might get sat- 
isfaction out of the company. Mobile, etc. Ry. 
Co. v. McArthur, 43 Miss. 180. In Illinois the 
courts followed the English decision in a case 





where, the train not stopping, a man walked a 
long distance unnecessarily, and became sick, 
Indianapolis, eve. Ry. Co. v. Birney, 71 Lil. 391,"” 
In the latter case, we may add, the plaintiff, haé 
the option to remain five or six hours and take 
the next train, or procure a horse, or a horse and 
carriage; and so the voluntariness of the plain- 
tiff’s act distinguishes that case from the Hobbs 
“ase, Where the plaintiffs had no other alterna- 
tive—it was a case of ‘Hobbs’ choice.*’ Hobbs v. 
L. & S. W. Ry. Co. was applied in another recent 
American case, Pullman Palaee Car Co. v. Barker 
(4 Col. 344). where, in consequence of the defend- 
ants’ negligence, their sleeping car, in which a 
woman was a passenger, caught fire, and she was 
compelled to leave the car, half clad, and took 
cold. which resulted in suppression of her 
menses, and a long illness; and it appearing that 
she had been menstruating at the time of the ac- 
cident, and that the illness was traceable to that 
condition, it was held that the defendants were 
not liable in damages therefor. Adopting the 
rule laid down in Milwaukee, etc. Ry. Co. v. 
Kellogg (4 Otto, 475), that ‘‘the question always 
is, was there an unbroken connection between the 
wrongful act and the injury—a continuous opera- 
tion? Did the fact constitute a continuous suc- 
cession of events, so linked together as to make @ 
natural whole, or was there some new and inde- 
pendent cause intervening between the wrong 
and the injury?*’—the court proceeded to say: 
--Independent of the fact that she was ‘unwell’ at 
the time, it cannot be said that the negligence of 
the appellant resulted in her long iliness, or any 
illness. Conceding that the appellee was com- 
pelled on account of the smoke and flames to 
leave the car in the half-clad condition she did, 
the exposiire to the cold was the direct and neces- 
sary result of the appellant’s negligence. Her 
subsequent illness, however, was not the result of 
the exposure, but the result of the exposure im 
her then condition. Here, then, intervenes am 
independent cause of her illness; a cause resting 
in “her physical condition, appertaining exclu- 
sively to herself, with which the appellant had no 
concern, and to which it sustained no relation 
either by contract or by the general duty imposed 
by law upon carriers of passengers. Where phys- 
ical weakness or disability is apparent to. or is 
brought to the attention of the earrier, undoubt- 
edly that high degree of care, which the law im- 
poses upon him, would, under certain circum- 
stances, involve duties in reference thereto. As: 
that he shall allow an aged, infirm, or crippled* 
person, a reasonable time in which to get on or 
off the coach or car, kaving reference to their crip- 
pled or infirm.condition. Colt v. Sixth Avenue 
Ry. Co. 33 N. Y. (Sup. Court). 190. While this is 
the case, it cannot be said that the law imposes 
any duty respecting the possible secret complaints 
and diseases of passengers affecting their fitness 
to travel. Where no duty is imp sed, no liability 
can attach. Another passenger might have suf- 
fered equally serious consequences from the effect- 
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of the cold upon a wound in the foot, superindue- 
ing inflammation, and possibly necessitating am- 
putation. Can it be said that the law imposed 
apon the carrier an enlarged duty having reference 
to the wound, and that the added risk of travel- 
ing in this condition must be assumed by him,and 
not by the passenger from whose personal condi-~ 
tion it springs? We think rot. While it is true 
that menstruation is a law of health, it is also true 
that it is a condition requiring greater care and 
prudence to avoid exposure.” Referring to those 
cases, the Albany Law Journal (April 30, 1881), 
says, **the Hobbs case and the Barker case seem 
to us to strain the law to an extreme limit;*’ while, 
as regards the former, Mr. Thompson, now a 
judge of the St. Louis Court of Appeals, observes 
in a recent work, *‘the rule seems to have been 
applied with unnecessary vigor;** and that case 
was also criticised by Fry, J., in McMahon v. 
Field (44 L. T. N.S. 175), to which we shall sub- 
sequently advert. In Williams v. Vanderbilt (28 
N. Y. 217), the defendant contracted to carry the 
plaintiff from New York to San Francisco, via 
Nicaragua; but, im consequence of the wreck of 
the connecting vessel on the Pacific coast, he was 
detained several weeks on the Isthmus, where he 
took a fever, which disabled him fora long time 
after his return to New York; and for this injury 
the defendant was held liable in damages. But 
that case seems hardly reconcilable with Francis 
v. St. Louis Transfer Co. (6 Mo. App. 7). There 
@ passenger carrier contracted to carry a lady 
from a railway station to her house, but set her 
dow in the city,a mile from her residence, on 
the sidewalk of a frequented street, along which 
ran a line of street cars, passing within a square 
of her house. The day was very cold, but dry; 
and the lady was delicate, but not ill. Being 
warmly clad, she walked home witha friend, and 
in doing so took acold which permanently im- 
paired her health. It was held that this injury 
was too remote to warrant a recovery against the 
defendant. In Lawyer v. Delaney (30 Tex. 479), 
it was held that, if a carrier has been guilty of 
negligence whereby his passengers have suffered 
injuries, he cannot plead in mitigation of dam- 
ages that they were in bad health, and so suffered 
more from the accident than they otherwise would 
have done. And if a railway conductor, writes 
Mr. Rogers (citing the Canadian case of William- 
son v. Grand Trunk Ry. Co.,17 C. P. 615), “in as- 
suming to carry out what he is legally empowered 
to do, forcibly removes from the cars (without 
any excuse) a passenger who has paid his fare, 
he will be liable for the assault; but if, while be- 
ing removed,the man should slip, fall, and be in- 
jured, the company will not be responsible 


for his scratches and bruises, or his sprains 
and strains, such things being the remote, 
aud not the proximate, consequences of 


the. ejectment.”’ Of. Glover vy. L. & ‘8. 
W. Ry. Co., L. R. 3 Q. B. 25. In Jackson vy. Met. 
R. Co.,3 App. Ca. 193, the negligence of the 
company, in permitting an uncontrolled crowd to 
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action,’’ he added, *‘no 


get into a carriage at one station, was held to be, 
if a cause at all. too remote to be made an action- 
able ground for damage which occurred to plaint- 
iff's thumb through a scrimmage at the next sta- 
tion. Et cf. Cattle v. Stockton Waterworks Co., 
L.R. 10 Q. B. 453; Sharp v. Powell, L. R. 7 C. P. 
253; Peacock v. Young, 18 W. R. 134; and as to 
damage caused by the wrongful acts of third per- 
sons, see 12 Ir. L. T. & S. J. 333; and see Brandon 
vy. Gulf City Cotton Press Manufacturing Co. 8 
Reporter, 670. 

In Coombe and Wife v. Moore, a curious ques- 
tion as to remoteness has just arisen. The de- 
fendant, an American residing in London, let off 
some rockets in his garden, on the night of the 
centenary of the declaration of American Inde- 
pendence, and the sticks fell into the plaintiff's 
garden. Alarmed by the fall or by the detona- 
tien, the plaintiff's wife, who had gone into the 
garden, was attacked by hysteria, upon which 
neuralgia supcrvened, and she was obliged to 
seek medical advice. Under the doctor's advice 
she took a trip to Ireland, which improved, 
though it did not quite restore, her health. An 
action for damages haying been brought, a non- 
suit was asked for, on the ground that the conse- 
quences alleged were not such as might reason- 
ably have been contemplated as the result of the 
defendant's acts; but, Bowen. J., declined to non- 
suit. He left two questions to the jury—whether 
the defendant’s acts were reasonably calculated to 
interfere with the health of people living in the 
neighborhood, having regard to people's ordinary 
habits of life; and whether the injury to Mrs. 
Coombe’s health was the consequence of the de- 
fendant’s acts; and he directed the jury that the 
defendant would not be liable for an interference 
with the plaintiffs’ comfort, unless their comfort 
was so far interfered with as to affect health. 
The jury answered in the plaintiffs’ favor, and 
assessed damages at one farthing, and his lord- 
ship directed that judgment be entered for the 
plaintiffs, without Disgusted with the 
irreducible minimum awarded, the anti-pyro- 
technical plaintiffs applied to the Queen’s Bench 
Division, on the 12th inst., for a new trial, con- 
tending that the verdict was perverse and illogi- 
cal. Coleridge. C. J., however, explained that 
the jury meant by their verdict, **We can not say 
that in strict law the plaintiff had no right to 
complain, but the case is so small and contempti- 
ble, that we give a verdict for a farthing, which 
may be illogical, but is very good sense’’—a neat 
exposition which may be compared with the 
definition of nominal damages by Maule, J., in 
Beaumont v. Greathead, 2 C. B. 494: ‘Such an 
doubt, is maintainable in 
law where there is, in a legal sense, nuisance and 
an injury to an individual, but the damages are 
for the jury, and there is in this case no reason to 
interfere with the verdict.’’ Had the plaintiffs 
got larger damages and costs, we think there 
would have been great reason to interfere with 
the verdict; for although, as it was put, there 


costs. 
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was such a noise created at the dead of night.that 
if the shade of Washington had revisited the 
earth, he would have sternly rebuked his en- 
thusiastic countryman, yet if the lady had been 
satisfied to just look out of her window,she would 
have seen that there were only some rockets mak- 
ing the racket, and that there was no reasonable 
occasion for a fit of hysteria. And had the de- 
fendant been familiar with the decisions of his 
country, he might have invoked the case of Phil- 
lipps v. Dickenson (85 Ill. 11). in whieh the Su- 
preme Court of Ilinois held (Scott, J., diss,). in 
1877, that the damages were tooremote. not being 
such a natural and proximate consequence of 
defendant's conduct as to make him liable 
therefor. where it appeared that the defend- 
ant came to the house of plaintiff's hus- 
band, while the plaintiff was in bed. and 
raised a disturbance on the porch. next to the 
room where plaintiff was lying; used violent lan- 
guage towards plaintiff's husband and his (de- 
fendant’s) little boy, who had been working at the 
house: threatened to take the life of plaintiff's 
husband, raising a knife to strike him; talked in a 
loud and violent tone (there being no proof that 
defendant knew that plaintiff was so near him, or 
was in a delicate condition), the plaintiff being at 
the time about eight months gone in pregnancy 
and being found shortly afterwards suffering se- 
vere pain. after which she gave birth to a dead 
child, caused by fear growing out of the violence 
of defendant. And so, in an English case, where 
in trespass for breaking into the plaintiff's house, 
evidence was offered that his wife was so terrified 
by the defendant’s conduct that she took ill and 
died, this (not being the natural result of the 
trespass) was received. not as a ground for sub- 
stantial damage, but merely as showing the vio- 
lence of defendant's conduct. Huxley v. Berg, 1 
Stark. 98. Et cf. Allsop v. Allsop (5 H. & N. 534, 
confirmed in Lynch y. Knight, 8 H. L. C. 577), 
where a wife’s illness, caused by slander, was 
deemed too remote to sustain an action by the 
husband. Mere mental anxiety. unattended by 
injury to the person, caused by simple actionable 
negligence (as where rocks in blasting were cast 
on plaintiff’s land). would, of course, not consti- 
tute an element of damage to sustain an action. 
Wyman v. Leavitt, 23 Alb. L. J. 253. Those 
eases. like some others already examined (and see 
the Australian cases of Cargill v. Mervyn, 2 N. Z. 
Jur. N. S. 50, 12 Ir. L. T. 376; Kirkpatrick v. 
Glendining, 3 N. Z. Jur. N. 8. 146), it will be 
observed, were cases of tort. in which the doc- 
trine as to remoteness of consequential dam- 
age has not been even so. rigidly ‘narrowed 
as in eases of contract solely; for instance, 
if in the Hobbs Case (L. R. 10 Q. B. 111, 44 
L. J. Q. B. 49), already cited, instead of 
putting down the plaintiff safely at the wrong 
place, the defendants had by their negligence 
eaused personal injury. the decision would have 
been different. and not only the immediate pain 
and expense caused by the accident, but any **con- 








s°quent incapacity to attend to business, would be 
a natural consequence of the breach of contract, 
and not too remote. or one that the defendants 
could say that they did not contemplate.”’ Brad- 
shaw v. London, éte. R. Co., L. R. 10, Q. B. 1173 
and see per Martin, B., Wilson v. Newport Dock 
Co., L. R. 1 Ex. 184. But,in cases of tort only. 
also, the later tendency seems to be towards al- 
lowing less latitude in this respect; and we have 
no doubt that, for instance, Mr. Mayne has cor 
rectly concluded, in his valuable work on Dam- 
ages, that Everard v. Hopkins (2 Bulst. 332), 
would not be similarly decided in the present day ; 
nor do we think Mr. Underhill at all too venture- 
some in maintaining in his useful treatise on the 
Law of Torts, that even Ancaster v. Milling (2 D. 
& R. 714) would not now hold water. In one of 
those cases (Everard v. Hopkins), it was said 
that where a master sends his servant to pay 
money for him upon the penalty of a bond, and 
in his way a smith in shoeing doth prick his horse, 
and so by reason of this the money is not paid; 
this being the servant's horse,he shall have an ac- 
tion upon the case for pricking of his horse; and@ 
the master also shall have his action upon the 
case for the specific wrong which he has sustained 
by non-payment of his money occasioned by this. 
In an American case (19 Johns. 223), it was more 
correctly held that the careless shoeing of a horse 
by a blacksmith was not the proximate cause of 
an injury to the plaintiff, occasioned by the falling 
of a tree while he was riding the horse, rendered 
lame by the careless shoeing. Cf. 20 Pa. St. 171; 
and see a curious Scottish case quoted 13 Ir. L. T. 
& S.J. 462. In Ancaster vy. Milling, the other 
case above questioned, where the defendant com- 
mitted a trespass by entering the plaintiff's house 
through a window by a ladder, and some short 
time afterwards his example was followed by 
thieves, who besides committed a theff, the de- 
fendant was held liable for the loss of the things 
stolen, as being the consequence of his wrongfub 
entry. But, where a prisoner, arrested by a sher- 
iff on a charge of assaulting plaintiff with a 
deadly, weapon, was negligently allowed by the 
sheriff to escape, whereupon he again assaulted 
the plaintiff, it was held, with more obvious cor- 
rectness, by the Supreme Court of Illinois (1877), 
in Hullinger v. Worrell, that the assault was not 
a natural consequence of the escape for which the 
sheriff would be liable. As observed by M’Kin- 
strey, J., in Henry v. Southern Pacific R. Co. 
(50 Cal. 183), **A long series of judicial decisions 
has defined proximate or immediate and direct 
damages to be the ordinary and natural results of 
the negligence, such as are usual, and as, there- 
fore. might have been expected; and this includes 
in the category of remote damages such as are 
the result of an accidental or unusual combina- 
tion of circumstances which could not be reason- 
ably anticipated, and over which the negligent 
party has no control.” 

As regards cases of contract, on the other hand, 
we do not think the rule has been any more satis- 
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factorily expressed than by Fitzgibbon, L. J., in 
ithe recent case of Waller v. The Midland Great 
Western of Ireland Railway Co., as follows: 
‘‘The general principle is, that the person break- 
ing his contract must answer for the necessary, 
natural or probable consequences of his default, 
and for those which ought to have been within 
the reasonable contemplation of both parties when 
making their contract as lhkely to arise from its 
breach. These are not separate definitions; it is 
presumed that every necessary, natural and prob- 
able result was contemplated by the parties. But 
if the injured party wishes to go beyond pre- 
sumption, he may prove that any specified result 
was, in fact, contemplated as likely to arise from 
a breach of the particular contract. To recover 
compensation, however, for extraordinary dam- 
age, he.must show that the defendant ought to 
have contemplated, or did in fact contemplate 
it, as likely to arise, and undertook, expressly 
or by implication, in case of breach to answer for 
it.”’ In that case the defendants having failed to 
provide horse-boxes, pursuant to contract, for 
the conveyance of horses for sale by auction 
in Dublin on the day but one following, the 
owner was compelled to send them by road, 
a distance of twenty-four miles, in order that 
they might arrive in due time for the sale, 
and for previous inspection by purchasers. The 
horses, which were valuable hunters, were in 
soft condition at the time of the delivery to 
the defendants. They were deteriorated in ap- 
pearance by the fatigue of the road journey; 
one of them was lamed; and suchas were sold 
realized prices below what would have been other- 
wise obtained, while the others were left on the 
owner’s hands. It appeared that, if they had 
been in hard-fed condition previously, they would 
thave borne the journey without injury. ‘The 
company’s station-master was, at the time of the 
contract, aware of the intended sale, and of the 
day on which it was to take place. ‘The Queen’s 
Bench Division held (12 Ir. L. T. R. 145), that the 
injury was attributable to the default of the de- 
fendants, and not to the condition in which the 
horses had been; and that damages awarded in 
consequence of the deterioration in their selling 
value,oceasioned by the road journey,were not too 
remote. ‘The deterioration of the horses in the 
present case, directly caused by the fatigue of the 
journey, seems to me,” said May, C. J., ‘to re- 
semble the inconvenience which was allowed for 
in Hobbs v. L. & S. W.R. Co. (ubi supra), rather 
than the expenses occasioned by the illness;*’ and 
fhe court were unanimously of the opinion that 
the damages fell within both branches of the rule 
defined in Hadley v. Baxendale, 9 Ex. 341, 354, 
as being the natural and necessary result of the 
journey to which the horses were subjected, and 
as being such as might reasonably be supposed to 
have been in the contemplation of both parities at 
the time they made the contract, as the probable 
result of its breach. On appeal, however (13 Ir 
EL. T. Dig. 18: 4.1L. R. Ir. 376), it was held (re- 








versing this decision) that the company were not 
liabie in damages for the entire loss which the 
plaintiff sustained in consequence of the injuries 
occasioned by the road journey; but that the 
measure of damages was the deterioration which 
the horses, if in ordinary condition and fit to make 
the journey, would have suffered thereby, and the 
time and labor expended on the road, such alone 
coming within the rule laid down in Hobbs y. L. 
&S. W. R. Co.—Irish Law Times. 





INSURABLE INTEREST—MECHANIC'’S LIEN 
UPON AN EQUITY OF REDEMPTION. 





ROYAL INSURANCE CO. v. STINSON. 
Supreme Court of the United States, October Term, 
1880. 


1. Wherea contrastor for a building is entitled toa 
lien, which lien is subject, however, to a prior mort- 
gage, such interest in the equity of redemption is an 
insurable interest. 

2. If, during the continuance of a policy upon such 
an interest, but before the steps for perfecting the 
lien have been completed, the property is destroyed 
by fire, the policy holder is not under any obligations 
to perfect and enforce his lien forthe benefit of the 
insurer, unless the insurer comes forward, pays the 
insurance, gives notice of a desire to be subrogated 
to his rights, and make a tender of indemnity against 
expenses. 


In error to the Circuit Court of the United 
States for the District of Massachusetts. 

Mr. Justice BRADLEY delivered the opinion of 
the court: 

This was an action on a policy of insurance 
against loss or damage by fire. Stinson, the 
plaintiff below, had a contract to build a hotel to 
be ealled the Webster House, at Marshfield, 
Plymouth County, Massachusetts, for the sum of 
$25,000, and had nearly completed it; but, failing 
to get his payments from the owner, he stopped 
work and took the necessary steps for securing a 
mechanie’s lien on the building. For this pur- 
pose he filed the required statement with the 
town clerk, and commenced an action to enforce 
his lien within the period prescribed by law. 
Whilst this action was pending, in July, 1875, be 
procured the policy in question from the plaint- 
iffs in error, the defendants below, insuring him 
for three months against loss or damage by fire to 
the amount of $5,000, on the building—the policy 
stating his interest to be that of contractor and 
builder.. ‘The loss occurred during the continu- 
ance of the policy, and due notice was given. 
After the fire the plaintiff did not further prose- 
cute his action to enforce the lien; but com- 
menced the present action for the amount of his 
insurance. When the building contract was en- 
tered into, and until the loss occurred, the prop- 
erty on which the building was erected was sub- 





XUM 





THE CENTRAL LAW JOURNAL. 539 





ject to a mortgage for a debt of $17,000, being 
the purchase-money which the owner had agreed 
to pay to the former owner; and which is con- 
ceded to have been a lien on the whole property 
prior to that of the plaintiff. Two defenses were 
made by the insurance eompany to the action; 
first, the failure of the plaintiff to prosecute his 
suit for enforcing his lien; secondly, want of in- 
surable interest, from the alleged fact that the 
property, at the time of the loss, was not worth 
more than the amount of the prior mortgage. 
The court overruled these defenses, and charged 
the jury substantially as follows, namely: That 
if the plaintiff had a valid builder’s lien when the 
policy was effeeted, which could have been en- 
forced by the decree of the appropriate court 
against the equity ot redemption of the property, 
and if it wasa valid and subsisting lien at the 
time of the loss, it was immaterial whether he 
did or did not subsequently perform those acts, 
the non-performance of which as conditions sub- 
sequent might have dissolved the lien. 

The court further instructed the jury, in sub- 
stance, that if the plaintiff had such builder’s 
lien when the policy was effected, which could 
have been enforced by the decree of the appro- 
priate court, and by virtue of which he could 
have recovered the equity of redemption on that 
property, that then he was entitled to recover, 
without regard to the question what his equity of 
redemption might or might not have realized at 
an auction sale; thatif a party hasa valid and 
subsisting second security for a given amount, 
and he enters into a contract of indemnity against 
the destruction of that security, and a loss by fire 
occurs, both parties having full knowledge of the 
state of the property and the title when the con- 
tract is entered into, that such insurance would 
cover that second security, although by the sub- 
sequent course of .eveats, the older and prior se- 
curity might have swept away the value of the 
second; and that if the jury found inthis case 
that this plaintiff had a valid claim fora given 
amount subsisting at the time of the loss, and 
which he had done everything that was required 
of him to enforce up to the time of the loss, and 
that it was such a claim, for instance, as he could 
have recovered a judgment for $5,000 or $6,000 
or $8,000, and a judgment against that equity of 
redemption on that property, that that was, for 
the purposes of this trial, an insurable interest, 
and an interest which he had on that property, 
whether by Any course of events that property 
might have been by subsequent events more or 

- less affected, and for the purposes of this trial the 
court instructed the jury to so consider it. 

To this charge, and to the refusal to give in- 
structions to the contrary, the defendants took a 
‘bill of exceptions. 

We think that the instructions were correct. As 
ito the first point, based on the abandonment by 
the plaintiff, after the destruction of the build- 
ing, of the proceedings to enforce his lien, it is 
apparent from the evidence adduced by the de- 





fendants themselves, that it could not have in- 
jured them. But, aside from this consideration, 
if the plaintiff had an insurable interest at the 
time of issuing the policy and at the time of the 
loss, equal to the amount insured, he had a com- 
plete and absolute cause of action against the de- 
fendants, and it was no concern of theirs whether 
he farther prosecuted his lien or not, unless they 
desired to be subrogated to his rights and gave 
hifm notice to that effect. Whether, if they had 
done this, and had offered to indemnify him 
against all costs and expenses, a refusal on his 
part to continue the proceedings would have been 
a defense to this action, it is unnecesary to in- 
quire. No such course was taken by the defend- 
ants. We may remark, however, that where a 
creditor effects insurance on property mortgaged 
or pledged to him as security for the payment of 
his debt, the insurers do not become sureties of 
the debt, nor do they acquire all the rights of 
such sureties. They are insurers of the particu- 
lar property only; and so long as that property is 
liable for the debt, so long its destruction by fire 
would be a loss to the creditor, within the terms 
of the policy. A surety of the debt might com- 
plain if the creditor would surrender to the 
debtor collateral securities; but an insurer of 
property for the benefit of the mortgagee would 
have no just ground of complaint. True, after 
a loss has occurred and the insurance has been 
paid, sufficient to discharge the debt, the in- 
surers may be entitled to be subrogated to the 
rights of the creditor against the debtor, and to 
any collateral securities which the creditor may 
then hold, and which are primarily liable forthe 
debt before the insurers. But even then we do 
not think that the creditor is bound to take any 
active steps to realize the fruits of a collateral, or 
to keep it from expiring, unless the insurance be 
first paid and notice be given to him of a desire 
on the part of the insurers to be subrogated to his 
rights, with a tender of indemnity against ex- 
penses. We are aware that views somewhat dif- 
fering*from these have been held by respectable- 
authority, but we think without any sound rea- 
son. See May on Insurance, § 457; Sussex Co. 
v. Woodruff, 2 Dutch. 541. To impose such re- 
strictions and obligations upon the creditor,would 
be to add to the cortract of insurance conditions 
never contemplated by the parties, making of it 
a mere shadow of security, and increasing the 
avenues of escape from obligation to pay, already 
too numerous and oppressive. When a building 
is insured in the interest of a mortgagee, the in- 
surance company does not inquire what other 
collaterals he holds, and never reduces its pre- 
mium on any such consideration. 

As to the other question, relating to the insura- 
ble interest of the plaintiff. we think that the 
charge given was equally free from exception. 
There is no doubt that the owner of the property 
had an insurable interest to the extent of the 
value of the building, notwithstanding the exist- 
ence of a mortgage on the property of sufficient 
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amount to absorb it. Leading authorities on the | PUBLIC SCHOOLS—MANDAMUS — DISMISS- Le 
point may be found cited in May on Insurance, ING TEACHER. of 
§§ 81, 82. The remarks of Chief Justice Marshall, a 1 
' in delivering the opinion of the court in Colum- MORLEY v. POWER. pu 
bian Insurance Co. v. Lawrence, 2 Pet. 46, are ele 
apposite and illustrative. The insured in that pa kin 
ease, though in possession, had only a contract for Supreme Court of Tennessee. las 
a purchase of the property subject to a condition 1. A mandamus will lie and is the proper remedy to 18% 
which had not been complied with, but of which | compel a board of school directors to reinstate a tw 
the vendor Lad taken no advantage at the time of | teacher, who has been duly elected and appointed by col 
effecting the insurance, or at the time of the loss. | the board, and afterwards wrongfully deprived of his De 
The Chief Justice says: ‘“That an equitable inter- office and prevented from performing its functions. AI 
est may be insured is admitted. We can perceive 2. The pendency of a proceeding in equity for an m¢ 
no reason which excludes an interest held under | mjunctign, brought by the board to prevent such a hi: 
an executory contract. While the contract sub- teacher from assuming the functions of the office, is an 
sists, the person claiming under it has undoubt- | 7° bar to 4 petition for mandamus by the teacher to ‘ ce 
; 2 ri é compel his reinstatement. 
edly a substantial interest in. the property. If it eB ditiyce nee A th 
be destroyed, the loss in contemplation of law is &. W bile it bd aba that a0 mandamus will He to sc 
4 < ras Ae control the exercise of a legitimate discretion, still it 
his. If the purchase- money be paid, it is his in will lie where the act to be done is ministerial upon a sc 
fact. If he owes the purchase-money,the property is | given state of facts, although the officer or tribunal ch 
its equivaient,and is still valuable to him. Theem- | or body must judge whether the facts exist and in 
barrassment of his affairs may be such that his whether they should perform the act. And that de- to 
debts may absorb all his property; but this cir- termination can not be contrary to the facts as dis- dc 
cumstance has never been considered as proving = ay Ge peapontenio” own pleadings and evi- au 
a want of interest init. The destruction of the uaa ee . ae 
property is a real loss to the person in possession, + Tee Hn O08 OE IER, Me, 2, § %, sub-sec. 8,the th 
- - right to employ teachers only exists iw case of a va- 
who claims title under an executory contract, and eaney. The right to dismiss them is limited to cases th 
the contingency that his tithe may be defeated by | of ‘‘incompetence, improper conduct and inattention in 
subsequent events docs not prevent this loss.”’ to duties.’? Such right can, upon common law prin- st 
The principle asserted in these remarks, as well | ples, only be exercised after a hearing,at which all p 
as the reason of the thing, leads to the conclusion | Witnesses are sworn, upon specific charges with due tl 
that the owner of an equity of redemption has an Sere. te 
insurable interest equal to the value of the insur- e 
able property embraced therein, whether he is COOPER, J., delivered the opinion of the court: 
pgrsonally liable for the mortgage debt or not. On the 13th of October, Charles Morley tiled his 1" 
: His interest arises from his ownership, carrying | petition for a mandamus against the defendants, C. v 
with it the incidental right of redeeming the prop- | Power and John Leonard, being two of the three T 
erty from the incumbrances on it. If heis also | members of the Board of Directors for School h 
personally liablu for such incumbrances, it only | District No. 13 of Davidson County. A _ similar ti 
makes his interest more direct and exacting. petition was filed at the same time by Kate Hus- s 
Such being the insurable interest of the owner | sey, and another by P. R. Burrus. Alternative r 
of the equity of redemption, it follows that one | writs of mandamus were issued in each case, and t 
who has a mechanic’s lien on the property by vir- | answered separately. The three cases were heard t! 
tue of a contract with such owner, has an equal | together, and consolidated for the purposes of v 
insurable interest, limited only by the value of the | this appeal, and one bill of exceptions made out g 
property and the amount of his claim. In the | forallof them. The circuit judge dismissed the 0 
present case it-is admitted that the value of the | petitions upon the hearing, and each of the peti- I 
building insured exceeded the anount of the | tioners appealed in error. The rights of the par- I 
plaintiff's claim, and that the latter was equal to | ties turn in most respects on the same questions, I 
the amount insured. The insurable interest of | and we will confine the discussion to Morley’s } 
the lienholder arises from the nature of the lien, | Case. I 
which is a jus ad rem. All the owner’s rights in The petition of Morley, and the alternative writ § 
the property are potentially his. They are under | of mandamus which follows it, claims that the pe- 1 
hypothecation to him for his security, and he can | titioner was duly elected a teacherof the common 2 
reduce them to possession if the debt be not paid. | schools of the Thirteenth District, by the board ] 
He is, therefore, directly interested in the prop- | of directors, began the performance of his duties, ] 
erty to the extent of his demand, whatever other | and was wrongfully removed by the defendants, ( 
security he may hold; and is entitled to insure to | and seeks by the mandamus to compel the defend- j 
that extent; and, if a loss occurs, to recover the | ants to reinstate him, and issue to him a warrant ( 
full amount of his insurance, or so much thereof | for the salary due him. The petitioner, having 1 
as may be necessary to satisfy his debt. the written certificate of the County Superintend- 
We think that there is no error in the record, | ent of Public Instructors, applied to the Board of 
J) and the judgment of the circuit court is affirmed. | Directors of School District No. 13, then com- 
a posed «f J. H. Burrus, M. McDonald and John 
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Leonard, for a position as teacher in the schools 
of that district. On the 16th of August, 1880, at 
a meeting of the board duly convened, for the 
purpose of electing teachers, the petitioner was 
elected and appointed principal teacher of Wat- 
kins’ Seminary, one of those schools, for the scho- 
lastic year commencing on the 6th of September, 
1880. <A written contract was entered into be- 
tween him and the board, as required by law, his 
compensation being fixed at $60 permonth. Me- 
Donald's term of office expired on the 3lst of 
August, 1880, and, at the election held in that 
month, the defendant, C. Power, was elected in 
his place. On the 17th of August, 1880, Power 
and Leonard, over the protest of Burrus, pro- 
ceeded to elect another corps of teachers, and on 
the 30th of August, 1880, and one week before the 
scholastic "year commenced, they opened the 
schools and placed the teachers thus elected, in 
charge. At the regular time appointed for open- 
ing the schools,petitioner appeared and undertook 
to perform his duties, and, although kept from so 
doing for several days, eventually took possession 
and entered upon the discharge of his duties. The 
defendants first sought to oust him by notice that 
they had removed him. then by indictments in 
the criminal court, and finally succeeded by an 
injunction from the chancery court upon 27 parte 
statement of the facts. The certificate of the su- 
perintendent of Morley’s qualificetion to teach» 
the written contract with the board, and the writ- 
ten instructions of the board to him, are made 
exhibits to the petition. : 

The defendants answered the alternative writ of 
mandamus by saying ‘they had not signed any 
warrant for Charles Morley as a teacher of the 
Thirteenth District, and they have not reinstated 
him as a teacher for the following reasons,” set- 
ting them out. The evidence introduced con- 
sisted of the bill and answer in the injunction suit 
referred to in the petition and return thereto, and 
the order of the chanceller refusing to dissolve 
the injunction, upon the ground that the directors 
were entitled to the custody and control of the 
school-house of the district, and that the remedy 
of the defendants was by an action for the com- 
pensation agreed on. It was also agreed by the 
parties that the chancellor had, in the case of 
Power and Leonard v. McDonald, Burrus and 
Morley, rendered a decree holding that Burrus, 
McDonald and Leonard were the directors of 
School District No. 13 up to the Ist of September, 
1880, and had the right to elect teachers and do 
all other business attached to the office; that 
Power's term as a director commenced on the said 
lst day of September, 1880; and that the direct- 
ors and the county superintendent were the sole 
judges of the qualification of the teachers. The 
chancellor dissolved the injunction granted in 
that case, and his decree remained in full force 
and not appealed from. 

Upon the hearing of the mandamus case his 
honor, the circuit judge, was of opinion that the 
writ was only granted for public persons, and to 





compel the performance of public duties. ‘*That 
a teacher of public schools, under a contract made 
with the proper authorities charged with the duty 
of employing teachers, does not occupy sucha 
relation to the public as entitles him to the extra- 
ordinary remedy of mandamus to restore him to 
the position of teacher, from which he has been 
wrongfully removed; and, for the same reason, 
that a mandamus will not lie to compel the defend- 
ants to sign the warrant for the compensation of 
the teacher.”’ 

No argument has been submitted in support of 
the ground upon which the circuit judge based 
his dismissal of the petition. The general prin- 
ciple enunciated by him is in conflict with the ral- 
ings of this court, in cases between other than 
public functionaries. Mobile, ete. R. Co. v. Wis- 
dom,5 Heisk. 125, 155; Memphis Appeal Publishing 
Co. v. Pike, 9 Heisk. 698. The writ has been 
granted against commissioners appointed by the 
county court to open the gates of a turnpike road. 
White’s Creek Turnpike Co. v. Marshall, 2 Baxter, 
104. It has been sustained in favor of a teacher 
of a common gchool against the county trustee, 
in his capacity as treasurer of the school board of 
directors. Arrington v. Cotton, 1 Baxter, 346. 
In other States it has been deemed the appropri- 
ate and only adequate remedy on behalf of a 
teacher who has rendered services in accordance 
with law, and who is entitled to payment out of 
the school fund, to compel the necessary officers 
to draw their order for the payment of the money. 
Apgar v. Trustees, 5 Vroom, 308. And the proper 
remedy against the officers of a school district, 
requiring them to conform to the law, or to rein- 
state a teacher whom they have removed without 
authority for so doing. Gilman v. Bassett, 33 
Conn. 298. The writ has often been sustained for 
the enforcement of the right to office in private 
corporations. High Ext. Rem., 291, et seq. The 
school directors of a district are, moreover, o fli- 
cers of the State, clothed with important public 
duties, and the teacher of a public school has a 
franchise in his office, the loss of which can not 
be compensated in damages. There is no other 
adequate remedy to compel the performance of 
official duty by the directors, or to reinstate a 
teacher wrongfully removed, and thereby de- 
prived not only of his salary, but his vocation. 

‘The return or answer of the defendants to the 
alternative writ of mandamus, virtually admits 
what the exhibits prove,that the petitioner was ap- 
pointed teacher, as claimed, and further admits, 
what their own bill shows, that he was prevented 
by defendants from performing the duties of a 
teacher, and removed by them, and that they had 
refused to reinstate him, or pay him his compen- 
sation. Prima facie, the petitioner is entitled to the 
relief sought, and the burden is on the defendants 
to establish a sufficient excuse against a peremp- 
tory writ. 

The first position assumed in argument is, that 
the whole matter of litigation, involving the ques- 
tion of the appointment of the petitioner asa teach- 
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er, is now pending inthe chancery court. The 
bill filed as evidence in support of this position. 
shows that it is the bill of the defendants against 
the present petitioners, and seeks to enjoin them 
from interfering with the control of the complain- 
ants, as school directors, over the school houses 
of the district. he only charge inthe bill which 
bears upon the validity of the appointment of 
Morley as teacher, is that he was elected by a buard 
of directors, ‘‘one of whom had been a director, 
but had ceased and refused to act for many 
months.”? There is no charge that he was nota 

’.director, duly elected and qualified, and the proof 
in this case shows that, in a suit brought express- 
ly to test the title of that director to his office at 
that time, the chancellor rendered a decree, in 
full force and not appealed from, that the person 
referred to was a director, and complainant, Pow- 
er, was not. The bill does not contest the title 
of the other petitioners at all. 

The defense relied on is, in substance, the plea 
of a former suit pending in the chancery court. 
The plea is inthe nature of aplea in abate- 
ment, and although under our practice, it may be 
-embodied in an answer, it should have all the cer- 
tainty of a plea. Connell v. Furgason,5 Cold. 
405. ‘The answer under consideration would not 
stand the test. But if an action at law can be 
stayed on account of a pending suit in equity, it 
‘must be a suit brought by the same plaintiff, or 
some person in the same right, or the same mat- 
ter, and with the same object, and even then, per- 
haps, only afteradecree. Green v. Neal, 2 Heisk. 
-217; Moore v. Holt, 3 Tenn. Ch. 141. A suit by 
.a different person, although for the same purpose, 
would not suffice before decree, for the obvious 
reason that such person might dismiss it, and no 
decree ever be rendered. Mortimer v. West, 1 
Swanst. 358; Gage v. stafford, 1 Ves. 544; Macey 
v. Childress, 2 Tenn. Ch. 26; Dan. Ch. Pr. 633. 
mote 5; Central Railroad Company vy. N. J. R. 
‘Co. 32 N. J. Ey. 67, and reporter's note. If, 
therefore, the bill was for the same matter, and 
between the same parties, it would be no an- 
swer to this suit. The injunction granted in that 
case does not inhibit the defendants from assert- 
ing their rights in any proper proceeding, nor in- 
hibit the complainants from reinstating the peti- 
tioners, and paying them their just compensation 
if they see proper, or if a court of competent 
jurisdiction shoulu so direct. 

It is next argued, that the defendants have a 
discretion to determine whether a teacher is 
elected, or has performed services, and to dis- 
charge a teacher; that defendants have, acting 
under this discretionary power, determined these 
points against the petitioner, and that their dis- 
cretion will not be controlled by mandamus. The 
rule, undoubtedly, is that in all matters requiring 
the exercise of official judgment, or resting in the 
sound discretion of the person to whom a duty is 
confided by law, mandamus will not lie, either to 
control the exercise of that discretion, or to de- 
termine upon the decision which shall be finally 





given. But that character of discretion only ex- 
ists when the law has given the power to decide, 
with the intent that the decision shall be final un- 
less changed by appeal or review. It does not 
exist where the act to be done is ministerial upon 
a given state of facts, although the officer or tri- 
bunal er body must judge, according to their best 
discretion, whether the facts exist, and whether 
they should perform the act. For otherwise, it is 
obvious, no mandamus would ever lie in any case. 
The right of the petitioner to be reinstated asa 
teacher, turns upon the fact that he was elected 
by a competent board of directors, entered into 
the contract 1equired by law, and has been pre- 
vented by the defendants themselves from per- 
forming his duties asateacher. These facts do 
distinctly appear in this record. When, therefore, 
the defendants say that they have decided that 
the petitioner was never elected, they simply 
mean that they have determined to act contrary 
to the fact and the law. So, when they say that 
they have decided that the petitioner has never 
performed services which entitle him to compen- 
sation, they simply mean, in view of the facts 
disclosed by their own answer and bill, showing 
that the petitioner has always been ready to dis- 
eharge his duty and has been prevented by them, 
that they have wilfully violated the obligation of 
the contract of their predecessors in office. The 
putting a teacher in the possession of the school 
buildings, and the issuing to hima warrant for 
his compeysation according to contract, are 
purely ministerial acts. The directors must 
judge, according to their best discretion, of the 
existence of the facts, and their duty to perform. 
But the discretion is not arbitrary, and is subject 
to revision by the court upona mandamus, that 
writ being the only adequate remedy in such 
rases. 

By the act of 1873, 25, section 20, sub-section 
3, school directors are authorized ‘‘to employ 
teachers, and to dismiss them for incompetence, 
improper conduct or inattention to duties.’’ The 
right to employ teachers only exists in the case of 
avacancy. It can not be exercised while there 
are teachers already employed under a valid con- 
tract. The right to remove for the causes men- 
tioned in the act is clear, but the very fact that 
the causes of removal are specified, demonstrates 
that the discretion is not unlimited. Whenever 
there is a limitation on the power, the deter- 
mination whether the case is within the power, 
rests with the courts, not with the officers au- 
thorized to remove; for, otherwise, the limitation 
would be of no avail, the discretion being prac- 
tically unlimited. Their judgment as to what the 
law allows them to determine, or as to the extent 
of their jurisdiction, will be controlled. 

The answer says that petitioner ‘vas not quali- 
fied to teach, and the defendants decided to dis- 
charge him, and did so. Itis notstated that there 
was any trial of his qualification, or notice to him 
of their intended action; nor is there any allusion 
made to the certificate of qualification, after ex- 
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amination, given by the county superintendent 
40 petitioner. Itis a rule of the common law, in 
accord with the plainest principle of justice, that 
to warrant the removal of an official under lim- 
ited power, specific charges should be made, and, 
after notice, all witnesses in the matter should be 
sworn. Geter v. Commissioners, 1 Bay, 354; 
Singleton v. Commissioners, 2 Bay, 105. 

There is no pretense of any notice or formal 
proceedings in this case. The defendants, ac- 
cording to their answer and the statements of 
their bills, simply notified the petitioner that he 
was removed. And if the answer had shown the 
most formal proceedings, no evidence has been 
introduced to show an exercise of powers within 
the limitation. 

The remaining ground assumed in argument is 
that the present teachers in the schools should be 
before the court. But nosuch point is made in 


‘the answer, and there is no proof of there being 


any teachers in possession under a valid contract. 
Moreover, any persons, claiming under the defend- 
ants, could stand in no better attitude than they 
do. : 

Reverse the judgment, and render judgment 
here for a peremptory mandamus in favor of each 
of the petitioners, with costs. 





WILL — CONSTRUCTION — PRECATORY 
TRUSTS. 


BOHON v. BARRET. 


Kentucky Court of Appeals, April, 1881. 


‘Where a testator expresses in his will his desire 
that a ceriain sum shall be settled upon his adopted 
daughter, but leaves such bequest partly to the dis- 
cretion of his executor, to depend upon her behay- 
ior, and marriage with the approval of the executor, 
such expression of desire creates a precatory trust; 
and although such settlement is partly within the dis- 
cretion of the executor, such discretion can not.be 
exercised in accordance with arbitary will, and must 
mot be whimsically or corruptly exercised. 


Fontaine T. Fox, Jr., Wm. Lindsay, Jas. 8. 
Pirtle, and E. F. Trabue, for appellants; Goodloe, 
Roberts & Humphrey, and Breckinridge & Shelby, 
for appellees. 

HAkGIs, J., delivered the opinion of the court: 

John W. Barret took Lillie Beeler, when she 
was but three years of age, to his home, caused 
her name to be changed to Lillie Barret, and 
adopted her. From that time until his death, he 
recognized and cared for her as his own child. 
He was unmarried, childless, and owned an estate 
worth about $15,000 when he died. For several 
years before his death, he and his adopted child, 
Lillie, were domiciled with his brother, the ap- 
pellee, Thos. L. Barret, whose estate is alleged to 
be worth $200,000. 

Thus situated, he executed and published his 








last will and testament inthis language: “1. I 
hereby appoint Thomas L. Barret my executor, 
to execute this my last will, and I request A. J. 
Wood and Wm. J. Wood to give him the benefit 
of their advice so far as selling my real estate in 
Barren County, and in collecting what is due me 
in the counties of Hart, Barren and Metcalfe, re- 
quires the same. 2. It is my will that out of the 
first means realized from my estate, that he pay 
my just debts. 3. I desire that my executor shall, 
at such time, on such terms, and in such quap- 
tities as he may think best, sejl all my real estate 
of every kind, and wherever situated, and convey 
the same to the purchaser or purchasers, by deed 
or deeds duly executed. 4. I devise all the resi- 
due of my estate, after the payment of my just 
debts, to my brother, Thos. L. Barret; but it is 
my request of him (but not asa condition upon 
which this devise is to take effect). that he take 
charge of, raise and educate Lillie Barret, who is 
now with me in his family, and that if she is 
obedient to him and his wife, Mary J. Barret, and 
is governed by their advice and counsel, and con- 
ducts herself in such a manner as to merit the 
same, and does not marry without their consent, 
and contrary to their advice, and she remains 
with my said brother and his wife, and is not 
taken from them, or does not voluntarily go away 
from them or abandon their home, then I request 
him to expend for her benefit, in such manner, at 
such time, in such time, or to settle upon her in 
such way, at such time, and on such terms as he, 
in his judgment, may think her interest requires, 
the sum of $10,000; but these requests are not to 
be legally binding upon him, but I desire to leave 
the same entirely to his discretion, and to make 
no requirement of him that would be legally 
binding upon him in a court of equity or else- 
where—it being my wish to leave the whole mat- 
ter to his sense of right and discretion, he being 
fully advised of my wishes concerning the said 
Lillie, and also concerning the said sum of $10,000 
which I request him to use for her benefit on the 
conditions aforesaid, if he sees fit todo so, and 
the condition of his family is such that he can do 
so without embarrassment, but not otherwise.”’ 
The executor, Thos. L. Barret, took charge of, 
raised, and educated Lillie Barret. She complied, 
in every respect, with the conditions of the will, 
and married without objection on his part. The 
executor refused to expend, use, or settle upon 
her any sum for her benefit. And she and her 
husband instituted this action to compel him to 
execute the alleged trust. A demurrer was sus- 
tained to the peti‘ion, and they have appealed. 
The only question involved is the construction 
of the foregoing will. The doctrine of precatory 
trusts is well established. They grow out of words 
of entreaty, wish, expectation, request or recom- 
mendation frequentiy employed in wills. The 
meaning of the word precatory, according to its 
ordinary use, does not embrace a command; it 
means beseeching, suppliant, prayerful. It comes 
from the Latin word precor,to pray, and the suffix 
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ory, containing.[!] Inits primal sense, as descript- 
ive of an act relative to a rigiit, it conveys the 
idea that the right is equivocal or uncertain, be- 
cause it impliedly depends on the will of another 
who is besought to exercise his power over it. If 
such power were naturel or independent of the 
testator, then no command of his to exercise it 
could be enforced; but where the power or discre- 
tion is created by will, it is subject to such limita- 
tions as the testator sees proper to impose; and 
whatever may be the character of the words 
which he uses to indicate his wish or will, whether 
preceptive or recommendatory, they are impera- 
tive, ‘‘the wish of a testator, like the request of 
a sovereign, being equivalent to a command.” 
His wishes and desires, as to the disposition of his 
property after his death, constitute his will. Bent 
v. Herron, 66 Pa. 402. And although such de- 
sire is not expressed in mandatory language, yet 
if from the language used it can be inferred with 
reasonable certainty, what the desire of the testa- 
tor is, it will be treated by the courts as his com- 
mands, and executed accordingly. Cary v. Cary, 
Sch. and Lef. 189. In section 112 of Perry 
on Trusts, he says: ‘*Implied trusts are those that 
arise when trusts are not directly or expressly de- 
clared in terms, but the courts from the whole 
transaction, and the words used, imply or infer 
that it was the intention of the parties to create a 
tryst. Courts seek for the intention of the par- 
ties, however informal or obscure the language 
may be, and if a trust can fairly be implied from 
the language used as the intention of the parties, 
the intention will be executed through the medi- 
um of a trust.” 

The authorities, both English and American, 
are conclusive, and in the main harmonious, that 
a trust will be created by such precatory words as 
**hope,”’ **wish,’* ‘‘request,”’ etc., if they are not 
so modified by the context, as to amount to no 
more than mere suggestions, to be acted on or 
not, according to the caprice of the immediate 
devisee; or negatived by other expressions indi- 
cating a contrary intention; and the subject and 
object be sufficiently certain. Hill on Trustees, 
page 92, and authorities there cited; Perry on 
Trusts, chapter 4, notes and authorities cited; 66 
Pa. 402; 1 N, H. 228. Many of the decisions 
are somewhat difficult to reconcile from their di- 
versity in construing precatory words; but it will 
be noted that this springs from the difference in 
the order of expression, and the surroundings 
which are scarcely ever the same in two testators. 
Hence necessity evoked the rule that ‘‘every case 
must depend on the construction of the particular 
will under consideration *’? 18 Md. 165; 2 Vesey, 
Jr., 634. The legal right to provide for the dis- 
position of his property according to his own 
wish is unquestionable, and the only important 
point involved in the construetion of this will is, 
has the testator by iis words, viewed in their ex- 
press and implied senses, and according to all the 
light that the contexture of his will affords, shown 
how and for whom he desired his property dis- 








_— 
<> 


posed of after his death? It is in effect insisted, 
that the appellee took an absolute estate which 
vested immediately upon the death of the testa. 
tor, and: that this evidenced his intention not to 
create a trust in behalf of Lillie Barret. This po. 
sition is untenable; for it is well settled that when 
a testator makes an absolute gift to ong person, 
accompanying it with a request to appropriate 
particular sum to the use of another, the im. 
mediate devisee becomes a mere trustee, to the 
extent of such sum. 1 N. H. 228; Hill on Trus- 
tees, side page 71; Bernard v. Minshell. 1 John, 
296; 7 B. Mon. 14. An absolute gift does not 
contravene either an express or implied trust an- 
nexed to the gift, nor can the fact that an abso. 
lute devise precedes the location of the trust 
words in the will throw any light upon their con- 
struction, as it is a common thing to invest the 
legal title and trusteeship in the same person who 
is to receive the benefit in the event of the failure 
of the trust. 





And in addition to these general considerations, 
the provisions of the will, directing the sale of his 
real estate, are inconsistent with an absolute de- 
vise to Thos. L. Barret. It is not reasonable to 
suppose that the testator would devise to him the 
absolute title to the whole of his estate, yet request 
two gentlemen to give him the benefit of their ad- 
vice as to the sales of the real estate and the col- 
lection of debts, and require him to make such 
sales when it appears that he is a man of good 


mind and excellent business qualifications. Nor 
is it in accord with the actions of men, ex- 
plained by daily experience, for one man 


to give certain property absolutely to an- 
other, and at the same time require him 
to sell and convey it ‘‘at such time, on such 
terms, and in such quantities as he may think 
best,’ when the absolute gift implies all of those 
powers and invests the donee with such discre- 
tion. Besides, he was directed to sell and convey 
as executor, and this demonstrates that he was 
not invested with title to the real estate as de- 
visee. It must, therefore, be concluded that the 
directions to sell left the manner of sale discre- 
tionary with the executor, and were precaution- 
ary provisions to turn his estate into money and 
cause it to yield its value for the purpose of meet- 
ing the contemplated trust he had at heart and in 
his mind, and which he created and delicately 
confided to his brother for execution by the fourth 
clause of his will on the conditions therein named. 
The language expressive of his strong confidence, 
and the unfettered freedom with which he sought 
to invest his brother in the exercise ot discretion 
about the conditions annexed to his request, taken 
in its literal and restricted meaning, might form a 
gauze over his intention; but penetrate beneath 
the letter, and you find his intention breathing se- 
curely within the fortress builded around it by the 
real significancy of the body of his language. 
What was uppermost in the purpose of John W. 
Barret when he made this will? He had so linked 
himself to the destiny of Lillie Barret, who filled 
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the places round and about him made vacant by 
pis childless condition, as to cause him to enter- 
tain the tenderest affections for her. He clearly 
designated her as the object of his bounty; plain- 
ly specified its character and amount; annexed 
the conditions upon which she, by her actions, 
might defeat it; constituted his executor the 
judge of her conduct; directed wherein it should 
be regulated by his views and wishes, and made 
provident preparation for the appropriation of 
the $10,000 which he requested him *:to use for 
her benefit upon the conditions aforesaid.”” And 
the conclusion is irresistible that he, in the event 
of her obedience so plainly contemplated and 
carefully provided for, intended her to have the 
benefit of the $10.000, if the condition of his ex- 
ecutor’s family should be such that he could use 
it for her without embarrassment. 


The testator certainly never contemplated that 
the executor would attempt to disregard his re- 
quest, and claim the $10,000 himself without the 
concurrence of a single broken condition upon 
her part, or the pressing necessities of financial 
embarrassment to drive him to doit upon his. 
That he dedicated, upon conditions, two thirds of 
his whole estate as the subject of the alleged 
trust, and charged his brother, to whom he de- 
vised the residue, with her maintenance and edu- 
cation, coupled with the fact that the brother did 
not need his bounty, furnish strong evidence of 
the purpose of the testator to create a trustin her 
behalf. 

What else could he have meant by specifying 
the matters about which she was to be obedient, 
requiring of her years of submission to the con- 
trol of Thos. L. Barret and wife, agreement with 
them in the sacred relation of marriage; hedging 
his bounty with a Condition to prevent the inter- 
ference of her kindred with the possession of her 
by his executor, and providing, in the event of 
her compliance with the enumerated conditions 
to the satisfaction of his executor, that he should 
expend the sum of $10,000 for her benefit. Is all 
of this meaningless, as certainly it must be if no 
trust were intended? because no sale of his real 
estate, nor advice of friends relative thereto;: no 
rules for the conduct of Lillie Barret; no discre- 
tion about her obedience or the investment ‘as 
her interest requires;*’ no protection from the 
burden in event of financial misfortune: and ne 
Jequest to use the $10,000 for her benefit on the 
conditions named were necessary, if the executor 
were his sole devisee, and invested with the abso- 
lute title to all of his property, regardless of her 
obedience and consequent rights, for the creation 
and preservation of which every sentence of the 
will was written, except less than four lines in 
the beginning of the fourth clause, and the pro- 
Vision for the payment of his debts. The text 
writers say that no testator will refer at all to any 
Matter that he had not greatly at heart.. If this 
be true doctrine, almost the whole of the pro- 
Visions of this will evidence the great solicitude 
of the testator for Lillie Barret. And there isa 





meaning in his aggregate expressions with refer- 
ence to her and the subject he sought to devote 
to her use, which obtrudes itself upon the mind 
With such force, that escape from its recognition 
is impossible. 

The language employed in defining the discre- 
tion of his krother is somewhat obscure and indi- 
rect, resulting from an attempt by the testator to 
maintain throughout his language a refined re- 
spect for his feelings, amounting almost to senti- 
mentalism. A peculiar and sacred confidence 
must be presumed to have existed between them. 
It is shown by the courteous language in which 
the testator limits the exercise of his brother's 
discretion to the performance of the conditions 
upon her part; the manner of the appropriation 
of ‘the $10,000 for her benefit; when and how the 
real estate should be sold; and to the c6ndi- 
tion of his family and finances when the period of 
application to her use of the $10,000 should ar- 
rive. These matters were left entirely to his dis- 
cretion; courts were excluded, and ‘shis sense of 
right and discretion’? trusted alone, because he 
was “fully advised*’ of the testator’s **wishes 
concerning Lillie and the said sum of $10,000.” 
He confided the fullness of his wishes alone to his 
brother. Judging from the provisions of the 
will and the circumstances of the testator, those 
wishes must have been of the kindest character 
for her. It requires no romantic stretch of the 
imagination to account for the use of general 
terms and the non-expression of the particulars 
of the delicate confidence o brothers born of the 
same mother, reared around the same fireside, 
and in manhood associated under the same roof 
until one is taken and the other left. Andin view 
of their relations and the peculiar language of 
the will, which exalt this trust so high above the 
usually guarded trusts, the slightest wish of the 
testator should be binding upon the conscience 
of his brother. The terms, ‘tif he sees fit to do 
so,’’ **I leave it to his sense of right,”’ ‘‘entirely 
to his discretion,’’ must be regarded as the ex- 
pressions of unreserved confidence in his brother's 
honor and discretion. And construed in connec- 
tion with the thrice repeated request to expend 
the sua of $10,000 for her benefit on the specified 
conditions, they appear to have been used to un- 
trammel] as far as possible the exercise of his dis- 
cretion which he must use to comply with, but 
not to defeat, the wishes of the testator. The 
discretion was not intended to be arbitrary. 
Those terms do not relate to his power to make 
or not to make the expenditure according to his 
own caprice. In such a case as the present, 
where the utmost freedom is conferred in the ex- 
ercise of the discretion, it is clear that a court of 
equity would interfere and control the discretion 
where it is abused, abandoned, or refused to be 
exercised. 

Such a discretion as is here conferred does not 
authorize the person invested with it to act ‘‘ac- 
cording to his arbitrary will.’’ Rose v. Stuyve- 
sant, 8th John, 426; 8 Mass. 40. It is in law 
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a sound discretion; and he could no more abuse 
or corruptly refuse to exercise it, and keep the 
$10,000, because he is in terms exempted from ju- 
dicial control, than if the courts were expressly 
requested to compel him to execute the trust. 
It appears with certainty that Lillie Barret is the 
object of the trust; that its subject is the $10,000, 
which the executor is requested to ‘‘sperd,”’ *‘set- 
tle upon,” and ‘‘use for her benefit.”” And it is 
scarcely less certain,that the language used by the 
testator creates a precatory trust, which is not so 
limited by any of the terms employed, as to leave 
its execution to the whimseys and inconstancy of 
the appellee. 

Wherefore the judgment is reversed. and cause 
remanded, with directions to overrule the demur- 
rer, and for further proceedings consistent with, 
this opinion. HINeEs, J., dissenting. 





NEGLIGENCE — FELLOW-SERVANT— 
SUPERIOR. 


COWLES v. RICHMOND, ETC. R. CO. 


Supreme Court of North Carolina. 

While an employee is presumed on entering ser- 
vice to assume all risks materially incident thereto, 
yet nosuch presumption arises as to such risks, as 
those which grow out of the possible negligence of 
one who, while a servant to a common master, stands, 
as to such employee, in the light of a superior, whose 
commands and directions he is bound to obey. 


The facts sufticiently appear in the opinion of 
the court. 

J. S. Henderson, for the plaintiff; J. MW. McCor- 
kle, for the defendant. 

» RUFFIN, J., delivered the opinion of the court: 

The plaintiff alleges that he was a brakesman 
on the defendant’s road,*and that he was injured 
by having his foot and ankle crushed while in its 
service by reason of its negligence. 

On the trial he testified that he was under the 
immediate direction and orders of one Garrison, 
who was the engineer and conductor of defend- 
ant’s freight train, and, on the occasion of the in- 
juries received was ordered by him to go upon a 
certain car and apply the brakes, so as to prevent 
a clash between that car and another. That 
he went upon the car, and, while executing 
the order given him, was injured in the man- 
ner complained of, by a collision of the two 
ears, which collision resulted from the fact that 
the cars were so constructed that their ‘‘bump- 
ers’’ did not correspond or fit to one another as 
they should have done, in order to prevent the 
two cars coming into ¢lose contact, which defect 
was unknown to the plaintiff, and, but for which, 
he would not have been injured. 

The defendant’s counsel asked the judge to in- 
struct the jury that, if they believed that plaintiff 
was injured in consequence of the negligence and 





unskilfuiness of the engineer, Garrison, then he 
could not recover; which his honor declined to 
do; but told them that the plaintiff did not com- 
plain that his injuries resulted from the negligeuce 
or unskilfulness of the engineer; that the point 
for them to consider was, whether plaintiff was 
injured by reason of the defendant's negli- 
gence, and without default on his own part: that 
it was defendant’s duty to furnish safe cars, 
supplied with the necessary machinery and ap- 
pliances to render them secure; and, if the jury 
believed that it had failed in this, and thereby the 
plaintiff had been injured without any neglect or 
want of skill on his. part, then they should find 
the issues submitted in favor of the plaintiff with- 
out regard to the conduct of the engineer; but if 
they should believe that the defendant had fur- 
nished safely constructed and appvinted cars, or 
that the plaintiff had contributed by negligence 
to his own injury, then they should find for the 
defendant, to which the defendant excepted. 

The only issue submitted to the jury, was: Did 
the plaintiff, while in defendant’s employment, 
receive the injuries complained of, by reason of 
the defendant’s company having carelessly and 
negligently provided and used unsafe and de- 
fective cars or **bumpers,”’ and without the fault 
of the piaintiff? To which the jury responded in 
the affirmative. 

The defendant’s exception, as argued before us, 
does not go to any portion of his honor’s charge 
as given, but only to his refusal to give that 
specially asked for; and the purpose of counsel in 
making the request, is admitted to have been to 
bring the case within the rule so much discussed 
of late by elementary writers, and so often, and, 
in some instances, so variously announced by the 
courts, Which declares that a servant who has 
sustained injuries by reason of the negligence of 
a fellow-servant in the same employment, can not 
maintain an action against the master, provided 
the latter has used due care in the selection of 
such fellow-servant. He should have been care- 
ful, then, to see that more evidence was put 
into the case than is found there, going to show 
the respective duties, powers and conduct of the 
two servants, and especially their relation to each 
other; whether they were strictly fellow-servants 
occupying the same level, or whether the engin- 
eer was a superior whose commands the plaintiff 
was bound to obey; for in miking an application 
of the rule, a knowledge of all these makes it ab- 
solutely necessary. 

In entering the service of the defendant. the 
plaintiff might be, and is presumed to understand 
and take upon himself every risk materially per- 
taining to such service, and amongst others, that 
which may proceed from the possible careless- 
ness of such fellow-servants. as he must know 
from the very nature of the employment. he may 
be required to associate with in the performance 
of his duties. But no such presumption is, or 
should be raised of his willingness to assume the 
risks growing out of the possible negligence of 
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one, who, while a servant to their common mas- 
ter, stands to himself in the light of a superior, 
whose commands and directions he is bound to 
obey; for so to hold in the case of a corporation, 
like this defendant, which can only operate 
through its agents and employees, would be to 
absolve it from all responsibility to those in its 
employment. If then we may infer frem the 
meager statement of the evidence given in this 
case, that the defendant’s engineer stood to the 
plaintiff as one in authority, his case would be 
withdrawn from the operation of the rule;* and 
on the other hand, if it should be said that the 
evidence, as stated, is not sufficient to establish 
the superior authority of the engineer, we can 
not see that the defendant’s condition is at all im- 
proved. The verdict of the jury acquits the 
plaintiff of all blame, and convicts the defendant 
of negligence, and the buiden of showing an 
error rests upon the defendant who takes the ap- 
peal; every presumption must be made in favor 
of a verdict, and, as saidin the case of Honeyent 
v. Angel; 4 Dev. & Bat. 306, it is deemed to be 
right, unless the record sets out so much of the 
proceedings at the trial below, as will show af- 
firmatively that there was an error committed. 
If,therefore, any other facts than those set out 
in the record, are needed to support the plaintiff's 
claim against the defendant, we are bound to as- 
sume that they were proved on the trial; and the 
same principle applies with equal force to the 
judge’s charge; we must suppose it to be correct, 
until so much is developed in the case as to show 
that it was certainly erroneous. But we do not 


care to place our decision upon any such re- 
stricted grounds as this; for we do _ not 


hesitate to say that upon the facts as stated in 
the record, and supposing them to constitute the 
whole case, we are of the opinion that his honor’s 
charge was correct, and the verdict of the jury a 
rightful one. 

Every person who admits another into his em- 
ployment, whereby he constitutes him his servant 
is bound to furnish and maintain such instru- 
ments as are suitable to his work, and may be 
used with safety by the person employed. The 
law, by an implication of its own, makes such a 
stipulation a part of every contract for service, 
and in proportion as the empleyment is hazard- 
ous, so is the rigid enforcement of the master’s 
duty [imperative.] Nor is there any injustice to 
the master in this. He can, if diligent and pru- 
dent, procure such implements as are fit for the 
servant's use, and by a reasonable oversight, he 
can keep them so; while the servant is. most 
generally, without the ability or opportunity to 
detect or to remedy their defects. It fellows 
then, that whenever a servant, whose own con- 
dnet has been blameless, sustains an injury 
by reason of defects in an implement put into his 
hands by the master or his agents, to be used in 


the prosecution of his werk, a responsibility must | 


attach to the master. It is true, he may free him- 
self of this responsibility to his servant, by sowh- 


. Railroad Co., 81 N. C. 





ing that he has been at all times diligent and cir- 
cumspect, as well in the choice of his associates, 
as in the selection and preservation of the imple- 
ments to be used by him, or, as in Crutchfield’s 
Case, reported in 78th N. C. 300, he may show 
that his servant, after having a knowledge of. de- 
fects in the machinery given him to work with, 
continued its use, without giving notice, so that 
they might be remedied; or again, as said by the 
present chief justice in the case of Johnson v. 
454, he may show that, 
notwithstanding the existence of the defects in 
the machinery, no injury would have happened, 
but for the negligence of the servant himself.. 
But it is not sufficient for him to show, as this de- 
fendant has undertaken to do, that his servant’s 
hurt may have proceeded from some one of these 
various excusing causes. He must show that it 
did do so. 

The duty of a master to his servant, and the- 
responsibility growing out of it, have very 
recently been discussed by the Supreme Court 
of the United States in the case of Hough 
v. Railway Company, 100 U. 8S. 213, and again, 
by the Supreme Court of Missouri, in the case of 
Gibson v. Pacific Railway Company, 46 Mo. 163, 
and this last case has been treated by Thompson 
in his book on *‘Negligence.”* as a leading one on 
those subjects; and we think that our conclusions 
in this case are in accord with the principles 
enunciated in those cases. We, therefore, hold 
that there was no error in the judgment of the 
court below, and that the same must be affirmed. 
No error. Affirmed. 





ABSTRACTS OF RECENT DECISION. 


SUPREME COURT OF THE UNITED STATES 
Octoher Term, 1880. 


CouNnTY WARRANTS — INNOCENT PURCHASER 
—SetT-OFF.—This action was upon county war- 
rants of Monroe County, Ark., which were made 
payable to ‘*Frank Gallagher or bearer.’’ They 
were drawn in lieu of others 
which, under the laws of Arkansas, had been 
called in by the county court for examination, 
registration and re-issue. They had been pur- 
chased by the plaintiff from Gallagherin good 
faith for a valuable consideration. Upon pay- 
ment being refused, this action was brought. 
The answer sets up as a defense that Frank Gal- 
lagher was, at the time the warrants were issued’ 
to him, indebted to the county as surety on the 
official bond of one Ambrose Gallagher, tax-col- 
lector, in a sum larger than the amount sued for; 
that judgment had been recovered against Gal- 
lagher in a sum larger than the warrants sued on, 
and asks that the judgment may be set-off against 
the warrants. To this answer the plaintiff de- 
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murred. The opinions of the judges were op- 
posed, and the points were certified to this court 
for -final decision. Held: 1. As to the question, 
whether the defendant was estopped by the re- 
issue of the warrants to set up a defense known 
to have been existing at the time they were reis- 
sued in lieu of the original warrants surrendered to 
the county court and by its order canceled, that the 
warrants are mere evidence of indebtedness, and 
establish prima facie the validity of the claims al- 
lowed, and authorize their payment. That their 
issue determined nothing as to other demands of 
the payee against the county, or of the county 
against him. ‘That, had there been other claims 
to be adjusted and settled between the parties, 
these warrants, if lawfully issued, would have 
been taken as approved items in the account— 
nothing more. And, 2. As to whether the claim, 
set up in the answer, if held by the county against 
the original payee,when the warrants were issued, 
or while they were still in his possession, can be 
set up as a defense or set-off in a suit by a holder 
of them for value, who had no notice of such de- 
fense when he acquired them. Held, further, that 
the warrants,being in form negotiable, are trans- 
ferrible by delivery so far as to authorize the 
holder to demand payment of them, and to main- 
tain, in his own name, an actionuponthem. But 
they are not nego*iable instruments in the sense 
of the law merchant, so that, when held by bona 
jide purchasers, evidence of their invalidity or de- 
fenses.available against the original payee would 
be excluded. The transferee takes them subject 
to all legal and equitable defenses which existed 
to them in the hands of such payee. Affirmed. 
In error to the Circuit Court of the United States 
for the Eastern District of Arkansas. Opinion by 
Mr. Justice FrELv.— Wall v. Monroe County. 


TOWNSHIP BONDS—RAILROAD AID BY SCHOOL 
TRUSTEES.—The Constitution of linois, adopted 
in 1848, recognized counties as existing political 
corporations,and the legislature was authorized to 
provide by general law for township organization 
under which any county might come, whenever 
a majority of the voters should at any general 
election so determine. If the township organiza- 
tion was adopted, the county management of 
fiscal affairs was dispensed with, and the business 
was to be transacted in such manner as should be 
provided by the legislatuie. Art. VII, sec. 6. 
Under this authority the general assembly passed 
an act authorizing the organization of townships 
into bodies corporate, with certain defined gov- 
-ernmental powers. Gross Stat., 1869, p. 741. By 
another statute each congressional township in 
the State was ‘established a township for school 
purposes.”” Ib. p. 691. The business of such 
townships was in the hands of tnree school trust- 
ees. ‘The power of these trustees, though they 
were to a certain extent bodies corporate, re- 
lated exclusively to the business of the public 
schools in the towuship. They had no power to 
levy taxes. Art. IX,sec. 5. The Illinois Farm- 








ers’ Railroad was incorporated by the act of Feb- 
ruary 28, 1867, and by an amendment to its 
charter, of April 15,1869, it was provided that the 
corporate authorities of towns, townships, cities 
and counties through which said road should pass, 
might take stock in said company, and levy and 
collect taxes to pay assessments upon such stock, 
and might‘issue bonds for the purpose of paying 
such stock subscription. That, in counties not 
under township organization, the school trustees 
might make subscriptions for their respective 
townships, and issue bonds as provided -in the 
preceding section, and levy taxes for their pay- 
ment. Township No. 14, of range 9, w. of the 
third principal meridian, voted to subscribe 
to the stock of the company in accordance with 
above provision, and issued bonds. ‘The tax- 
payers brought this suit to enjoin the collection 
of taxes to meet the interest upon these bonds, 
and upon final hearing in the circuit court of the 
United States their prayer was granted. To re- 
verse that decree, this appeal was taken. Held, 
that it is clear that Art. LX, sec. 5, of the Consti- 
tution is a limitation on the power of the legisla- 
ture to authorize taxation by public corporations 
or the political subdivisions of the State. ‘The 
Supreme Court of the State has uniformly so de- 
cided, Johnson vy. Campbell, 49 Ill. 316; How- 
ard y. St. Clair Drain Co., 51 Ul. 133; Madison 
Co. v. People, 58 Ill. 463. The same court also 
decided, in Trustees v. People, 63 Ill. 300; 
People vy. Dupuyt, 71 Ill. 652; and People v. 
Trustees of Schools, 78 Ll. 136, that statutes, sub- 
stantially like the new one now under considera- 
tion, were unconstitutional and, consequently, 
void, because the tax required was not for a corpo- 
rate purpose. It is conceded that if these deci- 
sions are to be followed , the judgment below was 
right. A corporate purpose must be germane to 
the general scope of the object for which the cor- 
poration was created. Hackett v. Ottawa, 99 U. 
S. 94. Taxation for school purposes only would 
be germane to such corporations. They are pre- 
eminently public school corporations, and in the 
absence of legislative power under the Constitu- 
tion, can no more tax the people to build rail- 
roads, than an ordinary school district or an in- 
corporated academy can use its funds in that 
way. . Arailroad may help the people in a schooi 
district, but it can hardly be said that the con- 
struction of a railroad is a school purpose. Af- 
firmed. Appeal from the Circuit Court of the 
United States for the Southern District of Lilin- 
ois. Opinion by Mr. Chief Justice WAITE.— 
Weightman u. Ciark. 

PUBLIC INSTITUTION—ILLEGAL FEES TO OF- 
FICERS.—The by-laws of the National Home for 
Disabled Soldiers prov:ded that the board of man- 
agers shall fix such stated and sufticient salaries 
to any oflicer or agent of the establisliment, pay- 
able in money, as they shall deem proper, which 
shall be in full for the services of the officer or 
agent, and not to be diminished during his term 
of office. That no perquisites, allowances or a1- 
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vantages, other than his salary or stated pay, shall 
be permitted to any officer, agent, or employee of 
the establishment under any pretense whatever. 
Another by-law provided that the “‘president of 
the board shall * * * * 
make and sign all requisitions,’ ete. The board 
of managers had appointed two of their number 
a committee to select a plan for av asylum build- 
ing at Milwaukee, and to make and accept propo- 
sals for the same, to superintend the construction, 
ete. The plaintiff, a deputy-governor of the 
branch asylum at Milwaukee, addressed a com- 
munication to the committee, from which it ap- 
peared that he had theretofore purchased materi- 
als, employed labor, and Cirected the work in 
connection with the new building, not included in 
special contracts with mason, tin and iron work- 
-ers. Up to that time his services had been gratu- 
itous; but, in consequence of the action of the 
board, whereby his duties and responsibilities 
were increased and his pay reduced, he gave no- 
tice in the same communication that he would not 
undertake further responsibility, unless he was 
paid five per cent. upon purchases and disburse- 
ments made by him and under his direction. Up- 
on the back of this communication the committee, 
as ‘Building Com. Nat. Asylum,’’ made and 
signed this indorsement: ‘Col. Theo. Yates will 
complete the work as proposed, and will be paid 
in the manner and to the amount herein named.”’ 
Held, that a peremptory instruction to the jury 
below to find for the defendants was proper. Af- 
‘firmed. In error to the Circuit Court of the 
United States for the Eastern District of Wiscon- 
sin. Opinion by Mr. Justice HARLAN.—Yates v. 
National Home for Disabled Volunteer Soldiers. 





SUPREME COURT OF INDIANA. 
May, 1881, 


RAILROADS—NEGLIGENCE—INJURIES TO EM- 
PLOYEES.—Appellee, an employee of appellant, 
sued appellant for damages for injuries sustained 
through the negligence of appellant. The com- 
plaint charges the negligence directly upon the 
appellant, and not merely upon its employees, 
and is good on demurrer for want of facts. 23 
Ind. 123; 47 Ind. 399. Uncertainty as to what con- 
stituted the acts -of negligence charged could 
have been reached by a motion to make the para- 
graph more specific. 25 Ind. 324; 57 Ind. 297; 59 
Ind. 78. Under this paragraph of complaint 
proof may be given of any acts or circumstances 
of negligence on the part of the appellant in run- 
ning the locomotive which caused the iajury. On 
a demurrer to evidence everything will be taken 
against the party demurring which the evidence 
tends to prove, including every fair inference to 
be drawn fromit. 55 Ind. 65. By a demurrer to 
evidence, all the facts of which there is any evi- 
dence are admitted, and all the conclusions which 
can fairly and logically be deduced from these 


approve all contracts, 





facts. 60 Ind. 172. While a railroad company is 
not responsible to one employee for an injury re- 
sulting from the mere negligence or incompetence 
of a co-employee in the same general employ- 
ment, it is liable, in such case, where the com- 
pany has been guilty of negligence in the em- 
ployment of, or after notice, continuing in em- 
ployment the negligent or incompetent employee, 
thereby conducing to the injury. It appears that 
the appellee was himself free from negligence. 
He was at work at a time and place as directed. 
His back was toward the engine as it approached 
him. He had no notice that it was in the hands 
of the fireman and not the engineer. A freight 
train was moving out at the same time, the noise 
of which may have diverted his attention from, 
and drowned the noise of the engine as it ap- 
proached him. He might reasonably have sup- 
posed that he would be notified of the approach 
of the engine, either by the ringing of the bell or 
the sounding of the whistle. When a railroad 
company has issued an order that the engineers 
shall not permit their firemen to take the lecomo- 
tive to the round-house, and the engineers, in vio- 
lation of such order, are in the habit of permit- 
ting their firemen to take the engines to the 
round-house, and the master mechanic of the 
road has notice of the violation of this order, no- 
tice to the master mechanic was notice to the 
company, and his act in thus permitting the order 
to be violated, and the engineers to thus consign 
their engines to the firemen, must be deemed the 
act of the company; and if one of the said fire- 
men in charge of one of such engines, negligently 
or carelessly runs over an employee of the com- 
pany, without fault on the part of the employee, 
such injury will be deemed to have been caused 
through the negligence of the company. Af- 
firmed. Opinion by WoORpDgN, J.—Ohio, etc. R. 
Co. v. Collam. 


MORTGAGE—DECREE OF FORECLOSURE DOES 
NOT MERGE THE LIEN.—Aetion to receive a de- 
cree of foreclosure upon two school fund mort- 
gages. ‘This action was begun more than sixteen 
years after the decree was rendered. The statute 
which provides that all final judgments for the 
recovery of money or costs shall be a lien, for ten 
years, upon real estate after a rendition thereof, 
applies oniy to judgments for the recovery of 
money, and does not apply to a decree of foreclos- 
ure establishing a specific mortgage lien upon 
real estate, and it should not by construction be 
so extended as to apply to decrees of foreclosure. 
2 Rev. Stats., 233. The controlling question in 
the case is whether a decree of foreclosure is to 
be treated as an ordinary judgment. . If the judg- 
ment merges the mortgage lien, then the mort- 
gage lien is extinguished with the judgment. 
The decree does not ‘swallow’ the lien of the 
mortgage, because, first, the mortgage lien is a 
specific one, the judgment a general one, and the 
lien of the former is, therefore, the superior one. 
As to differetice between mortgage and judgment 
liens, see 59 Ind. 446; sccond, the lien of the 
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mortgage is superior in duration to that of the 
judgment. The whole theory of merger is 
that the greater estate or thing takes into itself 
the less, and this cannot be so where there are 
essential particulars in which the one alleged to 
be inferior is really the superior. The merger of 
a judgment takes up the mortgage asa cause of 
action, but not asa lien. <A suit of foreclosure is 
a remedy for the enforcement of a mortgage lien, 
and it ought not to be abridged by holding that 
the decree cuts down rather than enlarges the lien. 
Without decree the lien continues for twenty 
years, and that which is meant to carry into effect 
this lien ought not to be allowed to have the ef- 
fect of shortening the duration of the lien to a pe- 
riod one-half shorter than that for which it would 
continue without decree. It must be heid that 
the judgment does not merge the lien of the 
mortgage. Affirmed. Opinion by ELLIOTT, J.— 
Evansville Gas, etc. Co. v. State ex rel. 


MORTGAGE—F0 RECLOSURE—REDEMPTION.—A 
executed a mortgage on real estate to B, January 
20, 1874, which was duly recorded. A judgment 
in favor of C was rendered against A, and became 
a lien on said real estate on March 17, 1875. = Af- 
terwards an execution was issued uzon C's judg- 
ment, and the real estate sold thereunder to C. 
Afterwards the mortgage executed by A was fore- 
closed, and the property sold under decree, C be- 
ing a party to the action. Before a year after the 
sale under the decree, C redeemed 
estaté by the payment of the amount for which it 
was sold: Held, When C. purchased under his 
judgment, he took subject to B’s mortgage. In 
the decree of foreclosure it was decreed against all 
of the defendants, C included, that the iand be 
sold to satisfy une mortgage debt. Any sale under 
this decree, if perfected by a sheriff’s deed, upon 


the non-redemption of the premises from such | 


sale, would have freed the real estate from the 
lien thereon of the mortgage debt or any part 
thereof. But the sale under the decree was never 
perfected by the execution of a sheriff’s deed to 
the purchaser; on the contrary, the real estate 
was redeemed by C. C did not, under his re- 
demption of the real estate, acquire any different 
or better title than the one he previously acquired 
and held under his deed from the sheriff under his 
judgment, nor could C’s redemption of said real 
estate from the sale under the decree operate un- 
der the law to free the real estate from the lien of 
B’s mortgage thereon as a security for the unpaid 
balance of the mortgage debt. 69 Ind. 379. Re- 
versed. Opinion by Howk, C. J.— Smith v. 
Moon. 


EXPRESS COMPANIES—LIABILITIES FOR ACTS 
OF AGENTS—EVIDENCE.— Complaint in their 
paragraph for false imprisonment. Express com- 
panies have the power, by proper and lawful 
modes, to pursue and cause the arrest and punish- 
mentof any one who has stolen or embezzled the 
money or property of the company,or for which it 
was responsible. If not expressly granted ,this pow- 





| for which the latter was induced to execute it. 
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er must be implied from the nature and necessities 
of the business of an express company. Such 
companies must be deemed to be empowered to 
employ agents to do such work, as much as to 
accomplish its ordinary purposes and business. 
It sufficiently appears that the express company 
in this case did employ, instigate and procure the 
action of her agent, as charged, and the company 
must be held liable for any trespass committed 
by her said agent in the prosecution of that em- 
ployment, according to the general rule, by 
which the master is held responsible for the con- 
duct of his servant. 38 Ind. 116; 43 Ind. 183; 36 
Wis. 657. On the trial the court permitted the 
plaintiff to testify that the plaintiff had spoken 
to one Drake, to procure him employment, which 
he promised to do: and that, after discharge from 
the imprisonment complained of, Drake had told. 
him that he had hada situation for him, but as 


he, plaintiff, was not there to take it, he had to- 


give itup. The testimony of Drake’s statement 
to plaintiff was mere hear-say, and was not ad- 
missible. Reversed. Opinion by Woops, J.— 
American Express Company v. Patterson. 

NOTE—DISCHARGE OF SURETY—MIS®APPLICA- 
TION OF PROCEEDS.—A surety is discharged from 
liability on a promissory note by a diversion o 
misapplication of the note by the principal, with- 
out the consent of the surety, from the purpose 
30 
Ind. 22. An indorsement of an apparent credit 
upon the back of a note by the maker before de- 
livery to the payee, without the-knowledge of the 
surety, is such an alteration of the noté as will 
discharge the surety. 11 Ind. 497; 64 Ind. 456; 7} 
Ind. 319. Affirmed. Opinion by Howk, C. J.— 
Johnston v. May. 





SUPREME COURT OF MISSOURI. 
May, 1881. 


CRIMINAL LAW—DEFENDANT’S EVIDENCE AS 
Basis FOR INSTRUCTION. — Defendant was in- 
dicted and tried for murder in first degree. The 
testimony of the witnesses other than himself 
showed very clearly a cas eof deliberate murder; 
but the defendant testified to a state of facts 
which, if true, clearly exonerated him from the 
charge of murder in the first degree, and fixed his 
offense at a lower grade of homicide; and such 
testimony created a basis for an instruction on 
such lower grade of crime, just as well as if the 
facts had been testified to by the most reliable 
and veracious witness, neither bfased_ by interest 
nor prompted by fear of punishment, and it was 
the duty of the trial court to give an instruction 
based onssuch facts, notwithstanding the defend- 
ant failed to ask forit. Reversedand remanded. 
SHERWOFD, C. J.; NORTON, J., dissenting. State 
v. Banks. 


MONEY STOLEN FROM ADMINISTRATOR—EVI- 
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DENCE — OPINION OF WITNESSES. —In a suit 
against a former administrator,for money stolen 
from him, it was competent for defendant to 
prove by the sheriff that he was acquainted in 
Perry county, and that it was as safe to keep the 
money at the house of one C, at the time of the 
theft,as it was in any other part of the county. 
Fox v. Dunn, 51 Mo. 264. Ordinarily mere belief 
or persuasion. not resting on a sufficient or legal 
foundation, is inadmissible; but with respect to 
persuasion or belief based on facts within the 
witness’s own knowledge the rule is different; so 
also where the subject of inquiry is so indefinite 
and general in its nature as not to be susceptible 
of direct proof, the opinions of witnesses are ad- 
missible. Eyerman v. Sheehan, 52 Mo. 221. Under 
these principles, held, that it was competent to 
prove by the witness that the locus in quo of the 
money stolen was as safe as any other locus in 
the county. Evidence was not admissible on 
part of plaintiff or defendant as to in what place or 
way others in the vicinity kt pt their money, 
whether they kept it at home or kept itin safes 
in Perryville, unless it were shown that such per- 
sons were careful and prudent persons, or that it 
was the uniform custom of the community to 
keep their money in such safes or places. Re- 
versed and remanded. SHERWOOD, C. J.—Green- 
ville v. Crow. 


PLEADING — INFORMAL REPLICATION — DE- 
PARTURE.—Where a replication, though informal 
in that it did not in terms confess the non-execu- 
tion of a note and then plead defendant’s ratifica- 
tion, yet admits inferentially that defendant did 
not execute the note, and thus tenders the issue 
of ratification, and the instructions on the ques- 
tien being unexceptionable, it can not be main- 
tained that any injury resulted from the informal 
replication. .Nor was such replication a depart- 
ure from the allegations of the pleadings. A de- 
parture occurs ‘‘when in any pleading the party 
deserts the ground he took in his last antecedent 
pleading and resorts to another.’’ Stephen Plead. 
410. Ratification is only another method of 
execution, giving to a prior unauthorized act life 
and validity where it possessed none before, and 
the plaintiff in pleading it did not abandon his 
original ground. Vide same case, 63 Mo. 28. Af- 
firmed. Opinion by SHERWOOD, C. J.—Cravens 
v. Gillilan. 





SUPREME COURT OF-WISCONSIN. 
April 19, 1881. 


FEME COVERT— CONTRACT— COERCION—EV- 
IDENCE.—Where a note and mortgage by husband 
and wife, and the certificate of acknowledgment 
of the mortgage by both, are perfectly fair and 
regular on their face, a defense against them by 
the wife on the ground that they were executed 
by her under undue influence and coercion on the 
part of the husband, and that she never in fact ac- 
knowledged the mortgage, can be sustained only 





upon perfectly clear, convincing and satisfactory 
evidence; in general, the unsupported testimony 
of the wife alone will not be regarded as sufficient ; 
and in the present case this court regards the tes- 
timony of the wife (for which see the opinion) as 
insufficient, and reverses the judgment rendered 
in her favor. Opinion by OrTON, J.—Smith v. 
Allis. 

LARCENY IN MovinG CAR —VENUE.—Where 
one enters a moving car in one county, with in- 
tent to commit a larceny in such car, and with the - 
same intent continues in the car until it passes 
into another county, and there commits the in- 
tended larceny, there is in law a fresh entry in the 
latter county, and the offense is indictable therein 
under the statute. Opinion by Lyon J.— Powell 
v. State. 

ACCOUNT STATED—SURCHARGING.—1. Where 
parties have mutually stated an account of their 
dealings with each other, and have adjusted bal- 
ances on the basis of such statement, the account 
will not be surcharged or falsified at the suit of 
either party, without clear and satisfactory proof 
of fraud or mistake. 2. On the evidence in this 
case (for which see the opinion), this court is of 
the opinion (contrary to the findings of the court 
below) that no mistake or fraud as against the 
plaintiffs is clearly or satisfactorily shown, and 
therefore reverses a judgment rendered in their 
fayor. Opinion by Lyon, J.—Hoyt v. McLaughlin. 

WHAT CONSTITUTES VOLUNTARY PAYMENT.— 
The payment of a demand under compulsion of 
legal process, accompanied by a protest that the 
demand is illegal, and that the payer intends to 
recover back the money paid, is not a voluntary 
payment; and to constitute compulsion of legal 
process, it is not necessary that the officers have 
seized or be immediately about to seize property of 
the payer by virtue of the process, but it is suffi- 
cient if he demands payment by virtue thereof, 
and manifests an intention to enforce collection 
by seizure and sale of the payer’s property at any 
time. Opinion by Lron, J.—Parcher v. Marathon 
County. 

NEGLIGENCE — CONTRIBUTORY — INTOXICA- 
TION—EVIDENCE.—1. In an action for injuries 
from negligence, if the person injured was, at 
the time of the injury, intoxicated in any de- 
gree, that fact is proper to be considered by the 
jury in determining the question of contributory 
negligence; and a judgmenc for plaintiff is re- 
versed for an instruction to the effect that ‘the 
fact of intoxication alone’? would not ‘‘prove 
contributory negligence,”’ unless the proof showed 
such a degree of intoxication that ‘‘imbecility 
would begin to affect’? the intoxicated person— 
such instruction being regarded as liable to mis- 
lead the jury. 2. In an action by the widow as 
administratrix, for the injuries to an intestate 
causing his death, declarations of the plaintiff 
during her husband’s lifetime as to the circum- 
stances of the accident are admissible for the de- 
fense to contradict her testimony atthe trial, bu t 
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not for the purpose of proving negligence of the 
deceased; the plaintiff not having been the party 
interested adversely to the defendant at the time 
of such declarations. 3. Declarations either of 
the wife or of the deceased himself, made one or 
two days after the accident, as to the manner in 
which it oceurred, are not admissible for the de- 
fense asa part of theres geste. Whether such dec- 
larations of the deceased are admissible on other 
grounds, not here determined. Opinion by COLE, 
J.—Fitzgerald v. Town of Weston. 

EsTOPPEL—EVLILDENCE—POSSESSION OF CHAT- 
TELS.—1. The party who relies on an estoppel in 
pais, has the burden of proving facts which 
create the estoppel. 2. In an action to recover 
possession of chattels, commenced in justice’s 
court, defendant, under a mere general denial, 
may show that plaintiff has not the title or right 
of possession, and to that end may prove title 
either in himself or in a stranger. 3. Where de- 
fendant in such a case has shown that he had 
rightful possession under a third person, the fact 
that, without authority from the owner, he has 
given a bill of sale of the chattels to plaintiff, will 
not defeat his right of possession or against the 
latter; and the purpose for which he gave such 
bill of sale is immaterial. Opinion by COLE, J.— 
DeLaney v, Cumming. 
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RAPALJE’S NEW YORK REFERENCE DIGEST.—A 
Digest of New York Decisions from July, 
1878, to January 1881, containing all the cases 
reported officially, or otherwise, during that pe- 
riod, together with a Table of Cases Affirmed, 
Reversed, Overruled, and otherwise C riticised, 
covering the same period, being Volume II. of 
the New York Reference Digest. By Stewart 
Rapalje, of the New York Bar. Jersey City, 
1881: Frederick D. Linn & Co., Law Pub- 
lishers. 


Anything in the nature of an advance in the art 
of digest-making, or any improvement in the ar- 
rangement of our books of reference, is of great 
interest to the profession, and must continue so 
until improved methods have reduced the present 
difficulties of dealing with the great masses of re- 
ported decisions, to a minimum. In the present 


volume and a former one of the New York 
Reference Digest, we think that Mr. Ra- 
palje has made such an advance, and al- 


though the book is, of course, intended prin- 
cipally for the use of the New York bar, still the 
merits of the plan upon which the work has been 
done are such as to deserve the attention of the 
profession generally. The two volumeg are es- 
sentially different. Volume one covers a period 


of time from 1794 to 1878, embracing the reported 
- decisions of all the courts of that State during that 








, period. The plan pursued is entirely different from 
that usually in vogue, which is to makea separate ' 


syllabus of each. case, aud print it under its ap- 
propriate head or sub-head. Here the cases have 
been classified, divided and sub-divided, so as to 
fall under their appropriate headings and sub- 
headings: and then there is given only the volume 
and page at which the case is to be found. The 
only indication to the reader of the subject mat- 
ter of the decision, is the heading and sub-head- 
ing under which the cases are arranged. In this 
way, it has been found possible to digest 465 vol- 
umes of reports in the space of about 700 pages, 
together with a very full table of cases affirmed, 
reversed, overruled or criticised. Of course, this 
plan has its objections. The omission of the titles 
of cases will be found, we believe, to increase 
the danger of clerical and_ typographical 
errors. This, however, may be partially met 
by the use of greater pains to insure accuracy, 
which we infer was done in this case, from the 
statement in the preface that ‘‘every citation has 
been twice verified, each time by a different per- 
son, and the proof sheets carefully compared with 
the original manuscript, as thus perfected. The 
further objection may be made on the ground of 
the impossibility of running down fine shades of 
distinction in cases without recourse to the 
original reports. This is unquestionably true, 
but the book professes to be only a ‘‘reference’’ 
digest. Moreover, we believe that the experience 
of the profession will sustain us in saying that 
there is no digest which may be relied on with any 
sort of safety to accurately state the law of cases, 
or to do more than serve as a guide-post. Alto- 
gether we think the plan of the first volume an 
excellent one, and wish there were more books of 
its nature. We think that a ‘“‘reference digest’’ 
of the decisions of all the courts, State and Fed- 
eral, would be found extremely valuable. 

Volume two covers the period of time from 
July, 1878, to January, 1881, beginning where the 
preceding volume left off. In this supplementary 
volume the old method of digesting is reverted 
to. The reasons for this course are thus stated in 
the preface. **The difference between the systems 
employed in the two books is, that in the 
first,condensation and brevity were the object, in 
order to present all the cases then decided in one 
volume; in this, fullness and complete statement 
of the points involved are intended, owing to the 
freshness of the cases, with many of which the 
members of the bar, as yet, are slightly ac- 
quainted.’’ We hardly think this a sufficient rea- 
son for a recurrence to the old method. The dif- 
ference between the two systems may be realized 
when itis understood that, in the first volume, 
there are digested 465 volumes of reports, and in 
the second, which is only 50 pages shortet, only 36. 

The work is well printed and seems unusually 
accurate. We consider it indispensable to any 
une who has the New York reports. 
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